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 CURRENT ISSUES 
WORKERS’ COMPENSATION SEMINAR

2021 
To Be Held Virtually, Friday, March 19, 2021 Vizcaya Sacramento 

2019 21st Street, Sacramento, CA 
(916) 455-5243

� 8:00 a.m. - 9:00 a.m. 

� 9:00 a.m. - 11:00 a.m. 

� 11:00 a.m. - 11:15 a.m. 

� 

___________________________________________________________________________________________________________________________________________________

This seminar is webcasted and streamed live from The Vizcaya Hotel in Sacramento, 2019 21st Street, Sacramento, CA (916) 455-5243. For more information, please contact Tori Mays with 
the Law Offices of Richard L. Montarbo, 146 Main Street, Red Bluff, California  96080, Telephone (530) 529-9860; Fax (530) 529-9865.  Materials will include Electronic Course 

Syllabus and current download of IOS/Droid CompCalcPlus 2021  

The registration fee for 2021 is waived. For CEB/MCLE, WORKERS COMPENSATION SPECIALIZATION, QME, AND WCCP CREDITS, all 
attendees must register with the Law Offices of Richard L. Montarbo. Registration is required for end of conference prize drawing. All registrations 

much be received by March 5, 2021. 

Approved for 5.0 HOURS MCLE/QME WORKERS’ COMPENSATION SPECIALIZATION 
AND WCCP CREDITS 

This activity is approved for Minimum Continuing Legal Education credit by the State Bar of California in the amount of 5.0 hours, which includes 4.0 hours of class/lecture time plus 1.0 
hour of self-study of materials, and 0 hours will apply to legal ethics/law practice management/prevention, detection, and treatment of substance abuse and emotional distress/elimination of 
bias credit, as appropriate to the content of the activity. Law Offices of Richard L. Montarbo certifies that this activity conforms to the standards for approved education activities 
prescribed by the rules and regulations of the State Bar of California governing Minimum Continuing Legal Education.

(One registration form per person. Photocopies accepted.)

Registrant:____________________________________________Firm/Office:__________________________________________________________ 
Address:______________________________________________City,State&Zip:_______________________________________ 
Telephone:_______________________________________

Registration

Introduction & Comments
Case Law Update

Richard L. Montarbo, Esq
Law Office of Richard L. Montarbo 
Dudley Phenix, Esq
Timmons, Owens, Jansen & Tichy 

Break

11:15 a.m. - 1:00 p.m. Case Law Update & Review 

Richard L. Montarbo, Esq
Law Office Of Richard L. Montarbo 
William Herreras, Esq
Law Offices of William Herreras

https://www.google.com/search?q=vizcaya+sacramento&oq=vizca&aqs=chrome.0.35i39j0j69i57j0l3.1871j0j7&sourceid=chrome&ie=UTF-8
https://www.google.com/search?q=vizcaya+sacramento&oq=vizca&aqs=chrome.0.35i39j0j69i57j0l3.1871j0j7&sourceid=chrome&ie=UTF-8


Speakers~ Curriculum Vitae 

�  Richard L. Montarbo, Esq. Admitted to California State Bar, 1987; Hawaii State Bar, 1989.  
Education:  California State University at Sacramento (B.S. 1983 Business Economics and Computer 
Science); University of the Pacific, McGeorge School of Law (J.D., 1987). Admitted to Practice 
before U.S Court of Appeals for the Ninth Circuit; U.S State District Court, Northern District of 
California; State Courts of the State of California. Certified Workers’ Compensation Specialist 1995. 
[U.S Navy, Flight active and reserve duty, 1987-1996.] Mr. Montarbo is a frequent presenter at 
various workers’ compensation claims conferences including State Bar of California Section, 
CAJAPA, DVICA, as well as having provided the defense perspective on a number of occasions at the 
CAAA annual conference. Mr. Montarbo is an Adjunct Professor at McGeorge School of Law, as well 
as the author and assistant editor of the Work Comp Index: A Topic Guide to California Workers’ 
Compensation Law, published by Lexis/Nexis, and is the developer of CompCalc Plus for Google, 
Apple and Microsoft.  

� Dudley Phenix, Esq. Currently a partner with the firm of Timmons, Owens, Jansen & Tichy. Dudley R. 
Phenix earned a B.A. from Rollins College in Winter Park, Florida in 1986. In 1990, Mr. Phenix graduated from U.C. Davis Law School with a J.D. From 1993 to 1998, he 

worked as an associate attorney and then as a partner for the firm of Jones, Clifford, McDevitt, Naekel 
and Johnson. Mr. Phenix co-owned the firm of Naekel and Phenix, LLP, where he and his partner 
managed four associate attorneys, a staff of 15 employees, and several hundred workers’ 
compensation and retirement cases. Between 2006 and 2007, he owned and operated the Law Offices 
of Dudley R. Phenix. In June of 2006, Sacramento Magazine recognized Mr. Phenix as “One of 
Sacramento’s Best Lawyers.” Mr. Phenix was recognized by the California State Bar as the Workers’ 
Compensation Judge of the Year. 

�  William Herreras, Esq. William Herreras graduated with Honors from Loyola University of Los 
Angeles in 1963 as well as graduating from Loyola Law School with Honors in 1966. Admitted to the 
California State Bar in 1967, Mr. Herreras is a Certified Workers’ Compensation Specialist and has 
been the Co-Chair of the Amicus Committee for the California Applicants Attorneys Association 
(CAAA) since 1982. A past president of CAAA from 2000 to 2001, Mr. Herreras is an active member 
and lecturer of the Mexican-American Bar Association and a lecturer before the State Bar, defense and 
applicant legal associations. Mr. Herreras has appeared on numerous occasions before the California 
Supreme Court, State Court of Appeal, and en banc decisions before the Workers Compensation 
Appeals Board. Mr. Herreras is also the editorial consultant for LEXIS NEXIS, California 
Compensation Cases.  























CASE LAW UPDATE 2021 

The following represents a summary of some of the most recent case decisions issued by the California Supreme Court, 
California Court of Appeal, and the Workers' Compensation Appeals Board, which the Editor believes will have 
significance in connection with the practice of Workers' Compensation Law. The summaries are only the Editor's 
interpretation, analysis, and legal opinion, and the reader is encouraged to review the original case decision in its 
entirety. 

Practitioners should proceed 111ilh caution 111hen citing to this panel decision and should also verify the subsequent his/01y of the decision. WCAB panel 
decisions are citable authority, particularly on issues of contemporaneous administrative construction of statuto,y language [see Griffith v. WCAB 
(1989) 209 Cal. App. 3d 1260, 1264, fn. 2, 54 Cal. Comp. Cases 145]. However, WCA B panel decisions are not binding precedent, as are en bane 
decisions, on all other Appeals Board panels and Workers' Compensation Judges [see Gee v. Workers' Comp. Appeals Bd. (2002) 96 Cal. App. 4th 
1418, !425fn. 6, 67 Cal. Comp. Cases 236]. While WCAB panel decisions are not binding, the WCAB 111ill consider these decisions to the extent that it 

finds their reasoning persuasive [see Guitron v. Santa Fe Extruders (2011) 76 Cal. Comp. Cases 228.fn. 7 (Appeals Board En Banc Opinion)}. Panel 
Decisions 111hich are designated as "Significant" by the WCAB, 111hi/e not binding in Workers Compensation proceedings, are intended to augment the 
body of binding appellate court and en bane decision and is limited lo panel decisions involving (I) issue(s) of general interest to the workers' 
compensation community, especially a 11e111 or recurring issue about which there is lillle or no published case /a111; and (2) upon agreement en bane of 
all commissioners on the significance and importance of the issues presented and resulting decisions. (See Elliot v. WCAB (2010) 182 Cal.App. 4'" 355, 
361.fn. 3, 75 CCC 81: larch v. WCAB ( /  999) 64 CCC 1098, 1099-1100 (111rit denied) 

I. Apportionment

Fraire v. California Dept. of Corrections and Rehabilitation, 48 CWCR 52 (April 2020) 

The applicant sustained three separate injuries to various paits of body. The repotting internal medicine AME 
apportioned 60% of 
the applicants 
disability related to ear 
and eye impairment to 
non-industrial diabetes 
and 40% as pre­
existing and 
nonindustrial. Ofthe 
industrial causation the 
internal medicine 
AME apportioned 
equally between the 
2006 and 2012 
industrial injuries. The 
AME Ophthalmologist 
deferred to the internist 
the issue of 

See also, Hom v. City and County of SF, 2020 Cal. Wrk. Comp. P.D. LEXIS 124, holding apportionment to a 
prior award pursuant to labor Code 4664 111as upheld despite that an alternate AMA methodology 111as used on 
successive dates, provided both methodologies utilized were from the 5'" edition of the AMA Guides, and overlap 
exists between the /Hlo methodology; ROM overlaps DRE. [See generally Hanna, Cal. law of Emp. lnj. and 
Workers' Comp. 2d §§ 8.05[1}-[3}, 8.06[5J[dj, 8.07[2J[a}-[cj; Rassp & Herlick, California Workers' 
Compensation La111, Ch. 7, § 7.42[1}-[3}; The la111yer's Guide to the AMA Guides and California Workers' 
Compensation, Chs. 6, 8.} 

But see also, Smith v. City of Berkeley, 2020 Cal. Wrk. Comp. LEXIS 244, holding defendant failed to meet their 
burden of proof for apportionment to prior a111ard pursuant lo LC 4664(b) on overlap 111here only evidence 111as 
that of qualified medical evaluator, 111ho rated applicant's impairment f rom subsequent heart i,y·wy under different 
chapter of AMA Guides than used for rating prior heart i,y·wy and involving different conditions, (i.e., damage to 
heart caused by myocardial infraction caused restricted bloodj/0111 to corona,y arteries, vs. left ventricular 
hypertrophy involving thickening of left ventricle 111all); Citing and discussing Hom v. City & County of San 
Francisco, 2020 Cal. Wrk. Comp. P.D. LEXIS 124 (Note111orthy Panel Decision). [See generally Hanna, Cal. la111 

o[Emp. In{ and Workers' Comp. 2d H 8.05[1}-[3}, 8.06[5J[d}, 8.07[2J[a}-[cj; Rassp & Her/ick, California 
Workers' Compensation law, Ch. 7, § 7.42[1}-[3}; The la111yer's Guide to the AMA Guides and California 
Workers' Compensation, Chs. 6, 8.}; SOC , Section I 0.35, Apportionment - Pre-Existing Disability. 

appottionment the visual impairment noting that he believed that apportionment would be "proportional to the industrial 
causation of the underlying diabetes and/or hypertension" and also stated that the issue was outside of his expertise. At 
deposition the AME Ophthalmologists did testify in deposition that the applicant was legally blind which made her 
permanently totally disabled and that the blindness was a derivative of the diabetes and hypertension. 

After trial the judge found that the applicant had sustained the three claimed injures. The WCJ held that the 
applicant was total disability under the conclusive presumption of §4662(a)(l) and that the conclusive presumption 
precluded appo1tionment. The WCJ awarded indemnity in the 2012 case at a rate of$442.62 per week, which allowed a 
$75,403.43 attorney fee. 

WWW.MONTARBOL!\ W.COivl 
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