




























TABLE OF CONTENTS 
Seminar Flyer……………………………………………………………………… 
Curriculum Vitae………………………………………………………………….. 
Certification Letters……………………………………………………………….. 
Advertisement/Sponsors…………………………………………………………... 

SESSION I: CASE LAW UPDATE 2019 

I. AOE/COE
Dynamex Operations West v. Superior Court of Los Angeles 1 
Garcia v. Boarder Transportation Group 3 
Gund et al v. Country of Trinity 4 

II. APPORTIONMENT
Hosino v. Xanterra Parks and Resorts 6 
City of Petaluma v. WCAB (Lind)  7 
Cuevas v. Del Monte Meat Company  9 
Hirschberger v. Stockwell, Harris, Woolverton & Muehl 9 

CIGA 10 

III. COMPROMISE AND RELEASE
Camacho v. Target Corp 11 

IV. CONTRIBUTION
Huckaby v. Plains All American Pipeline, et al 11 

V. DISCOVERY
Peluso v. Calgary Flames  12 

VI. EVIDENCE/PROCEDURE
Camacho v. Pirate Staffing/Lumbermens Indemnity  12 

VII. EXCLUSIVE REMEDY
People ex rel. Alzayat v Hebb  13 
King v. CompPartners   13 

VIII. FRAUD
Williams v. Department of Corrections & Rehabilitation  14 

IX. JURISDICTION
Tripplett v. WCAB  15 

X. LIEN CLAIMS
Rendon v. Target Plastics  16 



Chamberlin v. Santee School District  16 
Hernandez v. Alba Construction Company, SCIF 16 
Cowger v. Jenny Craig 16 

XI. MEDICAL TREATMENT
Go v. Sutter Solano Medical Center 17 

XII. MEDICAL-LEGAL PROCEDURES
Wachiuri v. Torrance Memorial Medical Center 18 
Sundab Suon v. California Dairy 19 

XIII. PENALTY—LC 5814
Flores v. Chualar Ranch Supply 20 

XIV. PERMANENT DISABILITY
Southwell v. County of San Diego  20 
Department of Corrections and Rehabilitation v. WCAB (Fitzpatrick) 21 
Coca-Cola Enterprises v. WCAB (Jaramillo)  22 
Casado v. Kaiser Permanente  23 

XV. PETITION TO RE-OPEN
Nakamoto v. City of Watsonville 24 

XVI. PRESUMPTION
Molar v. State of California Department of Corrections & Rehabilitation 25 

XVII. PRACTICE AND PROCEDURE
Cowger v. Jenny Craig 25 

XVIII. PSYCHIATRIC INJURY
SCIF V. WCAB 25 
Allen v. Carmax 27 
Rockefeller v. Department of Northern Transportation 27 

XIX. STATUTE OF LIMITATIONS
De La Torre v. County of San Luis Obispo 28 

XX. SUBROGATION and RIGHT TO CREDIT 28 

XXI. SUPPLEMENTAL JOB DISPLACEMENT BENEFITS
Dennis v. State of California, et al 29 

XXII. TEMPORARY DISABILITY 30 



CASE LAW UPDATE 2018 

I. AOE/COE
Garcia v. Whitney 31 
Yu Qin Zhu v. Department of Social Services, IHSS  32 
Davis v. State of California, Department of Forestry  33 
County of Riverside v. WCAB (Sylves) 33 

II. APPORTIONMENT
City of Jackson v. WCAB (Rice) 34 
Hikida v. WCAB, Costco  35 

III. COMPROMISE AND RELEASE
Ferragamo v. St. Louis (Los Angeles) Rams 36 

IV. CUMULATIVE TRAUMA INJURY
Roger Bass v. State of California, Dept. of Corrections 36 

V. DEATH DEPENDENCY BENEFITS
Pantus v. Get’er Done Trucking, State Compensation Insurance Fund 37 

VI. DISCOVERY
Cann v. Desert View Auto Auction  38 
Abea v. Parco, Inc PSI, Adminstered by ClaimQuest, Inc 38 
Ford v. Workers’ Compensation Appeals Bd  39 

VII. LIEN CLAIMS
Maria De La Luz Garcia v. Morton Manufacturing 40 
Duncan v. Walmart Stores  40 
Williams v. First Student 41 

VIII. MEDICAL-LEGAL PROCEDURES
Hernandez. Ramco Enterprises 42 
Catlin v. J.C.Penney Inc, American Home Assurance 43 

IX. MEDICAL TREATMENT INCLUDING MPN, and UR/IMR
Lambert v. State of California Department of Forestry, SCIF 44 
Federal Express Corporation v. WCAB (Paynes)  45 

X. PROCEDURE
Fassett v. Bruce K. Hall Construction 46 
Ly v. County of Fresno (9-15-17)  48 

XI. PENALTIES & SANCTIONS
Gage v. WCAB and County of Sacramento   48 
McFarland v. Redlands Unified School District 49 



XII. PERMANENT DISABILITY 
Truesdell v. Von’s Grocery Company     49 
Torres v. Greenbrae Management/SCIF     50 
CompWest Insurance Company v. WCAB (Gonzales)   51 
 

XIII. PSYCHIATRIC INJURY 
Xerox Corporation v. WCAB (Schulke)     51 
 

XIV. STATUTE OF LIMITATIONS 
Garza v. City of Fresno       51 
 

XV. SUBSEQUENT INJURY BENEFITS 
Baker (as SIBTF administrator) v. WCAB (Guerrero)   52 
 

XVI. TEMPORARY DISABILITY 
Castellanos v. County of Kern, County Counsel    53 
Venancio v. White Labs, Inc, Cypress Ins. Company   54 
 

XVII. THIRD PARTY LIABILITY 
Kesner v. The Superior Court of Alameda County    54 
 

SESSION II—INJURY AOE/COE 
 

I. GENERAL DISCUSSION—INJURY AOE/COE    56 
 

II. RELEVANT CASE LAW       58 
A. Control/Right to Control 

Alexander et al, v. Fedex Ground Package System    58 
Young v. WCAB        58 
Yu Qin Zhu v. Department of Social Services/IHSS    59 

 
III. BENEFIT CONFERRED 

Garcia v. Whitney        60 
 

B. Incident to Employment/Consensual Employment Relationship 
Espinoza v. WCAB        61 
City of Anaheim v. WCAB (Quick)      61 
Davis v. State of California, Department of Forestry    62 
Gund et al.,v County of Trinity      63 
 

C. Independent Contractors v. Employee 
Dynamex Operations West, Inc. v. Superior Court of Los Angeles  65 
Garcia v. Boarder Transportation Group     66 
 

D. Going and Coming Rule 
Schultz v. WCAB        67 



Wright v. State of California       68 
Choi v. WCAB        69 
 

GOING AND COMING RULE 
 
  Yu Qin Zhu v. Department of Social Services/IHSS    70 
  Schultz v. WCAB        71 
  Wright v. State of California       72 
  California Department of Corrections & Rehabilitation v WCAB  73 
  Choi v. WCAB        73 
  American Home Assurance v. WCAB (Wuertz)    74 
  American Chem-Tech v. WCAB (Delatorre)     75 
 
FERNANDO LOPEZ CHANG v. JLS ENVIRONMENTAL SERVICES 
PERKINS v. KNOX  
 
 
SESSION III: PSYCHIATRIC INJURIES: VICTIMS OF VIOLENT ACTS & 
CATASTROPHIC INJURIES: 
 

I. LEGAL CONCEPTS AND DEFINITIONS     76 
Compensable Consequence Injury      76 
Aggravation vs. Exacerbation and Acceleration    77 
Causation of Injury        77 

 Causation of Disability       78 
 
A. CAUSATION OF INJURY v. CAUSATION OF DISABILITY CASE 

AUTHORITY 
Grimaldo v. WCAB        78 
SCIF v. WCAB (Dorsett)       79 
 

       II.  PSYCHIATRIC INJURY (LC 3208.3 & 4660.1)  
 

A. Elements of Psychiatric Injury       81 
B. Miscellaneous Issues        82 

1. Application of LC 4660.1       82 
2. “Arising Out of A Compensable Physical Injury”   82 
3. Where Psychiatric Injury and Medical Treatment Survive  82 
4. Substantial Evidence & Burden of Proof     83 

Testequity v. WCAB       84 
Clacher v. WCAB (The Call Center)     84 
 

III. RELEVANT CASE LAW 
 

A. “Direct Result” and Physical v. Mental Injury     86 
 



Montenegro v. City of Los Angeles 87 

B. “Six Months Aggregate Employment” 88 

C. Substantially Caused by a Lawful, Nondiscriminatory, Good Faith Personnel Action.
Northrop Grumman Corp v. WCAB   88 
City of Oakland v. WCAB (Gullet)   88 
San Francisco USD v. WCAB (Cardozo)  89 
County of Sacramento v. WCAB (Brooks)  89 

D. “Predominate as to All Causes”  90 
Lockheed Martin v. WCAB (McCullough)   89 
Trugreen Landcare, Zurich North America v. WCAB (Carlos Gomez)  90 

E. “Sudden and Extraordinary”  91 
Aresco v. WCAB (Marine World Africa USA)  91 
Travelers Casualty & Surety Company v. Workers Comp. Appeals  92 
Lira v. Premium Packing, PSI administered by Sedgwick CMS  93 

F. The “Violent Act” Exception  94 
Larsen v. Securitas Security Services   94 
Torres v. Greenbrae Management/SCIF  94 
Allen v. Carmax  95 

SESSION IV. ORTHOPEDIC MEDICINE & THE MEDICAL- LEGAL PROCESS. 

SPINE IN BRIEF  

MEDICAL LEGAL PROCEDURES (LC 4060, 4061, 4062, 4062.1 4062.2) 

I. General Discussion  97 
Admissible Evidence  97 

Batten v. WCAB  98 
Catlin v. J.C. Penney, Inc V. American Home Assurance  99 
Valdez v. WCAB (11/14/13)   100 

Entitlement to Medical Treatment-Limited to UR/IMR Procedures 
Dubon v. World Restoration Inc, SCIF  101 
Edilberto Cerna Romero v. Stones and Traditions   102 
Bissett-Garcia v. Peace and Joy Center, Virginia Surety Company  102 
Favila v. Arcadia Health Care, Cypress Insurance Company…  103 

II. The Obligation to Return to the Prior/Original QME/AME.
Navarro v. City of Montebello  104 
Hernandez v. Ramco Enterprises PSI   105 
United States Fire Insurance v. WCAB (Jose Montejo)  106 



  Fernando Martinez, Applicant v. Santa Clarita Community College   106 
   

III. Is the Applicant Unrepresented or Represented?     107 
Messele v. Pitco Foods, California Insurance Company    108 
 

IV. What Is The Issue?         109 
A. AOE/COE LC 4060        109 
B. Permanent Disability LC 4061       109 
C. Issues NOT Including AOE/COE, PD or Treatment LC 4062   109 

J.C Penney v. WCAB (Edwards)       110 
Christensen v. Zurich Amer. Ins. Co      110 
 

D. Utilization Review/Independent Medical Review LC 4610 et seq  111 
 

V. AD RULES 30-38         111 
 
THE UTILIZATION REVIEW & INDEPENDENT MEDICAL REVIEW PROCESS 
 

I. Overview of the UR/IMR and MPN/IMR Process 
A. Effective Date          113 

 
II. The UR Process 

A. Time Periods and Procedures for UR       114 
B. Remedies for Defective UR Denial       114 

Dubon v. World Restoration Inc, SCIF      115 
Torres v. Contra Costa Schools Ins. Group, SCIF     116 
Bodam v. San Bernardino County/Department of Social Services   116 
McFarland v. The Permanente Medical Group, Inc     117 
Garraway-Jimenez v. Santa Barbara Medical Foundation Clinic   118 
Stevens v. WCAB (Outspoken Enterprises et al.,)     119 
McBurney v. All That Glitters, Employers Compensation Ins. Co   120 
 

C. Miscellaneous UR Provisions        121 
Jesus Rodriguez v. Air Eagle, Inc       122 
 

III. The UR/IMR Process 
A. Basic Timeline for UR/IMR        123 
B. Documents To Be Provided By Employer Upon Request    124 
C. Penalties for Employers’ Delay of IMR Process     124 

 
IV. The MPN/IMR Process 

A. Procedures          124 
B. Appeal of IMR Determination       125 

 
V. Miscellaneous Case Law 

King v. CompPartners         125 



Lambert v. State of California, Department of Forestry 126 
Federal Express Corporation v. WCAB (Paynes)  127 
Edilberto Cerna Romero v. Stones and Traditions  128 
Bissett-Garcia v. Peace & Joy Center, Virginia Surety Co 128 
Favila v. Arcadia Health Care, Cypress Insurance  129 











Gund et al., v. Country ofTrinity (2018 3
rd Appellate

District) 24 Cal.App. 5th 185, 234 Cal.Rptr. 3d 187, 83 
Cal. Comp. Cases 1042, 2018 Cal.App. LEXIS 522. 

A Trinity County deputy sheriff phoned two private citizens 
who do not work for the county asking them to go check on a neighbor 
who had called 911 for help likely related to inclement weather. The 
two private citizens unwittingly walked into a murder scene and were 
savagely attacked by the man who apparently had just murdered the 
neighbor and her boyfriend. The two private citizens sued for 
negligence and misrepresentation, alleging defendants created a special 
relationship and owed them a duty of care, which defendants breached 
by representing that the 911 call was likely weather related and 
"probably no big deal" and by withholding information known to 
defendants suggesting a crime in progress-i.e., that the caller had 
whispered "help me," that the California Highway Patrol (CHP) 
dispatcher refrained from calling back when the call was disconnected 
out of concern the caller was in danger, and that no one answered 
when the county dispatcher called. 

Defendants filed a motion for summary judgment on the 
ground that plaintiffs' exclusive remedy was workers' compensation, 
because Labor Code section 3366 provides that any person "engaged in 
the performance of active law enforcement service as part of the posse 
comitatus or power of the county, and each person ... engaged in 
assisting any peace officer in active law enforcement service at the 
request of such peace officer, is deemed to be an employee of the 
public entity that he or she is serving or assisting in the enforcement of 
the law, and is entitled to receive compensation from the public entity 
in accordance with the provisions of this division [workers' 
compensation]." 

Defendants' motion did not acknowledge or address plaintiffs' 
factual allegations that the deputy misled them about the nature of the 
activity, minimized the risk, lulled them into a false sense of security, 
and that plaintiffs relied on the deputy's misrepresentations. Absent 
section 3366, these allegations potentially support imposing tort 
liability against defendants. (E.g., Wallace v. City of Los 
Angeles (1993) 12 Cal.App.4th 1385, 1401-1402 [16 Cal. Rptr. 2d 
113].) Plaintiffs' opposition submitted evidence supporting their factual 
allegations and argued section 3366 is inapplicable in these 
circumstances. 

Defendants' reply denied that the deputy misrepresented facts 
or misled plaintiffs (thus displaying factual disputes) but claimed any 
factual disputes were immaterial because responding to a 911 call is a 
law enforcement activity. The trial court adopted the defense theory and 
entered summary judgment. 

Section 3366 does not define "active law 
enforce111ent " However, responding to 911 calls for 
unspecified help is clearly active law enforce111ent. "The 
legislative purpose of [section 3366] was lo cover a 
person who assumes the jimclions and risks of a peace 
officer . . " (McCorkle v. City oflos Angeles (1969) 70 
Cal.2d 252, 263, fn. 11 [74 Cal. Rptr. 389, 449 P.2d 
453 }.) McCork!e briefly addressed and rejected a city's
argument, made/or the first lime in the Supreme Court,
that section 3366 precluded a civil lawsuit by a motorist

injured when he was assisting a peace officer by pointing 
0111 skidmarks at the scene of a car crash. (McCorkle, at

p. 263, fn. 11.) The sta/u/e covers a person who assumes
the .fimclions and risks of a peace officer, and not one 
who merely informs a peace officer of fac/s within his 
own knowledge. (Ibid.} Ano/her case 110/ed in dic/u111 !hat 

workers' co111pensalion benefils were granled under

sec/ion 3366 lo !he family of a person killed while acling 
as an undercover agenl for police in a narcotics 
invesligalion. (Page v. City of Motebello (/980) 112 
Cal.App.3d 658, 662-665 [169 Cal.Rplr. 447] [fa111ily 
could no/ enforce in a civil suil a police officer's alleged

promise Iha/ family would be compensa/ed as if !he 
infor111anl had been a police officer].) 

Al/hough not of precedenlial value, we observe a 
workers' compensalion adjudication held Iha/ sec/ion 
3366 did no/ afford workers' compensation benefils lo a 
member of a county sheriff's "Mounted Posse Program" 
for injuries she suffered when she was thrownfro111 her

horse during a training session. (County o[Riverside v. 
Workers' Comp. Appeal Bd. (20/ 2) 77 Cal.Comp.Cases 
1033.) The program was a volunteer auxiliary group that 
assisled with such jimctions as traffic control, crowd 
manage men/, crime scene prolection, dealing wilh the 
public, firs/ aid, "eyes and ears" patrols al special 
events, search and recovery, and appearances al parades 
and recruiting events. Me111bership in such a group was 
not the same as being engaged in assisting law 
enforcement in an evolving and possibly precarious 
sill1alion, and al the li111e of the injury the 111ember was 
/raining her horse, not providing any active lm1• 
enforcemenl services. (Ibid.; see South Coast Framing 
inc. v. Workers' Comp. Appeals Bd. (2015) 61 Cal.4th 
291, 305,fn. 4 [188 Cal. Rptr. 3d 46, 349 P.3d

141] [ad111inislrative cases are not of precedential value
and persuasive value is debatable}.)

The ter111 "aclive 1ml' enforcement " appears in other

statu/es, where special workers' compensation or 
retirement benefits are conferred on employees/or

"active /ml' enforcement service" but with express 
exclusions/or !ml' enforcemenl e111ployees whose 
principal duties are, for exa111ple, [** 195 J clerical 
positions such as stenographers and /elephone 
opera/ors. " 

Gund et al., v. Country a/Trinity (2018 3"1 Appellate
Dislricl) 24 Cal.App. 5th 185. at pgs. 190-191.

See also, Chang v. JLS Environmental Services 2018 Cal. Wrk.Comp. P.D. LEXIS 314 (BPD) where claim 
barred as post-ter111 where (I) reported after termination fro111 employment, (2) employer did not have notice of 
claimed injury prior lo his termination, and (3) medical records existing prior to his ter111inalion con lain no 
evidence of clai111ed injury. Further, even if applicant claimed cumulalive trauma, the CT date of injury was no/ 
subsequenl lo ter111inalion per the applicant own testi111ony of knowledg.:: of workers' compensation procedures. 
Also, Labor Code§ 3600(a)(JO) does not indicates that post-lerminalion bar is inapplicable where claimed injury 
is reported "at the firs/ opporlunily. "; [See generally Hanna, Cal. Law of Emp. lnj. and Workers' Comp. 2d §§ 

Montarbo Law 

1 J.02{3]!a], 21.03[l}!a]; Rassp & Herlick, California Workers' Co111pensalion lm1•, Ch. 10, § 10.03{7]. SOC, 

Section 5.28, Posl-Terminalion Claims] 
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We conclude section 3366 applies to this case, because responding to a 911 call for help of an uncertain nature 
is active law enforcement, regardless of the deputy's misrepresentations. "Active law enforcement" under section 3366 
means confronting the risks of dealing with the commission of crime or breach of the peace for the protection of the 
public. Any 911 call carries such risk, but particularly a 91 I call for help of an uncertain nature. 

Since we 
conclude section 3366 
bars plaintiffs' lawsuit on 
the ground they were 
assisting in active law 
enforcement, we need not 
address alternate defense 
theories that the lawsuit 
is barred because (I) 
plaintiffs were employees 
because they assisted 
upon command (posse 
comitatus); (2) County 
Resolution No. 163-87 
deems volunteers to be 
employees if they provide 
"service" to the county; 
or (3) defendants' new 

See also, Chang v. JLS Environmental Services 20 /8  Cal. Wrk.Comp. P.D. LEXIS 314 (BPD) where claim 
barred as post-term where (I) reported after terminationji·om employment, (2) employer did not have notice of 
claimed injwy prior lo his termination, and (3) medical records existing prior lo his lermination conlain no 
evidence of claimed injwy. Fur/her, even if applicanl claimed cumulative lrauma, !he CT dale of injwy was not 
subsequenl to /ermination per !he applicanl own /estimony of knowledge of workers' compensation procedures. 
Also, labor Code§ 3600(a)(/ 0) does not indica/es !hat post-termination bar is inapplicable where claimed injury 
is reporled "al the first opporlunily. "; (See generally Hanna, Cal. law of Emp. ll?j. and Workers' Comp. 2d §§ 
I l .02[3)[a}, 21.03[ / )[a}; Rassp & Herlick, California Workers' Compensation law, Ch. 10, § 10.03[7]. SOC, 

Section 5.28, Post-Termination Claims] 

See also, Palsgrove v. City of Palo A/lo, 2018 Cal. Wrk. Comp. P.D. LEXIS 3/6 (BPD) holding thal 
App/icantljirejighler was entilled lo labor Code § 32 I 2. I presumption that his basal cell carcinoma/skin cancer 
was induslria/ where panel QME ciled scientific evidence thal established cumulative impact of applicanl's sun 
exposure was within latency period, and was partially responsible for development of his skin cancer. [See 
generally Hanna, Cal. Lawe of Emp. /nj. and Workers' Cop. 2d sec/ion 4. I 38[4)[b}; Rassp & Herlick, California 
Workers' Compensalion law, Ch. 10, § / 0.07[5)[c]. SOC, Seclion5 . /8, Presumplion of Injury - Public 
Employees Covered Conditions;]. 

AB I 749 was signed into law which provides Iha/ peace q[ficers who are injured while engaged in law 
eeforcement outside the slale of California, not at the time at !he immediate direction of their e111p/oyers are 
within sea e of em lo men/ and lhus 111a, receive workers· co111 ensalion benefits. 

theory on appeal that the county and deputy sheriff have governmental immunity from tort liability for misrepresentation 
(Gov. Code, §§ 818.8, 822.2). We affirm the judgement. 
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Compensable Consequence 
and  

Psychiatric Injuries  
Post SB-863 

This presentation will discuss at length the impact which SB-863 and in particular LC 4660.1 will have on the Law 
of “Compensable Consequences” generally and psychiatric injuries specifically.  The written material and lecture 
will include a thorough discussion of the law of “Compensable Consequence Injury v. Compensable Consequences 
of Injury”, “Causation of Injury vs. Causation of Disability” including LC 4663 Apportionment to Causation, and 
the difference between a “temporary exacerbation” v.  “permanent aggravation” for the purpose of determining the 
existence of a “compensable consequence” physical and psychiatric injury.   The presentation will conclude with a 
thorough review and discussion of the application, and legal strategies for LC 4660.1 from both the defense and 
applicant’s perspective. 

Practitioners should proceed with caution when citing to this panel decision and should also verify the subsequent history of the decision. WCAB 
panel decisions are citeable authority, particularly on issues of contemporaneous administrative construction of statutory language [see Griffith 
v. WCAB (1989) 209 Cal. App. 3d 1260, 1264, fn. 2, 54 Cal. Comp. Cases 145]. However, WCAB panel decisions are not binding precedent, as
are en banc decisions, on all other Appeals Board panels and workers' compensation judges [see Gee v. Workers' Comp. Appeals Bd. (2002) 96 
Cal. App. 4th 1418, 1425 fn. 6, 67 Cal. Comp. Cases 236]. While WCAB panel decisions are not binding, the WCAB will consider these decisions
to the extent that it finds their reasoning persuasive [see Guitron v. Santa Fe Extruders (2011) 76 Cal. Comp. Cases 228, fn. 7 (Appeals Board En 
Banc Opinion)].  Panel Decisions which are designated as “Significant” by the WCAB, while not binding in workers compensation proceedings, 
are intended to augment the body of binding appellate court and en banc decision and is limited to panel decisions involving (1) issue(s) of
general interest to the workers’ compensation community, especially a new or recurring issue about which there is little or no published case
law; and (2) upon agreement en banc of all commissioners on the significance and importance of the issues presented and resulting decisions. 
(See Elliot v. WCAB (2010) 182 Cal.App. 4th 355, 361, fn. 3, 75 CCC 81; Larch v. WCAB (1999) 64 CCC 1098, 1099-1100 (writ denied).

I. Legal Concepts and Definitions

“COMPENSABLE CONSEQUENCE INJURY” occurs only from the result of (1) Non-
Industrial Activities, Events, or Conditions or (2) from industrial medical treatment relating back to the original 
industrial injury. “Compensable Consequence Injuries” involves not only a potential entitlement to TD and Medical 
Treatment but also PERMANENT DISABILTIY.  The careful practitioner must understand the difference between 
“compensable consequence injuries” and “compensable consequences of injury”.  While “compensable consequence 
injury” involves an analysis of entitlement to all benefits including PD, “compensable consequences of injury” is 
limited to the entitlement and scope of medical treatment and may extend periods of industrial TD, but does not 
include PD.  (See Laines v. WCAB (1975) 48 Cal.App.3rd 872, 40 CCC 365; Fitzpatrick v. Fid. & Cas. Co. (1936) 7 
Cal. 2nd 230; The Emporium v. WCAB (Whitney) (1981) 46 CCC 417 (Writ Denied))  

Generally, in a “Compensable Consequence Injury” additional liability is created where it is established 
that an additional part of body or condition, not injured in the original injury, is found to be a “permanent 
aggravation” due to the industrial injury, i.e. without a return to pre-injury baseline.  The classic examples for a 
“Compensable Consequence Injury” would be (1) an injury to alternate part of body; e.g injury to knee causing an 
altered gait leading to low back injury as a compensable consequence, or overuse of an uninjured part of body to 
compensate for injured part of body; or (2) where an otherwise non-industrial condition is created/caused and/or 
aggravated by an industrial injury; e.g. injury to back resulting in reduced activity, weight gain, leading to 
hypertension, or diabetes; Psychiatric disability and need for psychiatric treatment due to pain resulting from a 
physical industrial injury (Pre SB 863 Only), “catastrophic physical injury” (post SB 863, DOI on/after 1/1/13, LC 
4660.1); and (3) where an otherwise non-industrial event gives rise to further injury; e.g. an auto or other accident 
on the way to or from medical treatment/examinations; further injury resulting from physical therapy, examinations 
or other modality of treatment; or further injury due to fall/twist from industrially caused instability or weakness.  In 
this scenario a “compensable consequence injury” will be found to have occurred.  (The reader of this article should 

https://www.lexis.com/research/buttonTFLink?_m=8aeeea80523102ca7cf29c782a5e0beb&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20219%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=1&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b209%20Cal.%20App.%203d%201260%2c%201264%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=7e71e9b47caa6b2791893bc26334379e
https://www.lexis.com/research/buttonTFLink?_m=8aeeea80523102ca7cf29c782a5e0beb&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20219%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=1&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b209%20Cal.%20App.%203d%201260%2c%201264%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=7e71e9b47caa6b2791893bc26334379e
https://www.lexis.com/research/buttonTFLink?_m=8aeeea80523102ca7cf29c782a5e0beb&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20219%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=2&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b96%20Cal.%20App.%204th%201418%2c%201425%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=d49ecb6389bb27180e6191be875a7b3a
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https://www.lexis.com/research/buttonTFLink?_m=8aeeea80523102ca7cf29c782a5e0beb&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20219%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=3&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b76%20Cal.%20Comp.%20Cases%20228%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=db4979fba79f01a92ffe916ae4271695
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carefully consider the implications which the recent decision of Hikida v. WCAB, Costco (2nd Appellate District) 12 
Cal. App. 5th 1249; 219 Cal. Rptr. 3d 654; 82 Cal. Comp. Cases 679; 2017 Cal. App. LEXIS 572, may have on the 
forgoing analysis. 
 
 “COMPENSABLE CONSEQUENCE OF INJURY” applies generally to that situation where 
a non-industrial condition is treated on an industrial basis increasing the defendant’s scope and liability for medical 
treatment and thereby potentially extending the period of TD.   In this situation, a non-industrial event/injury and 
resulting condition or pre-existing condition must be treated as part of the industrial treatment.  The treatment is said 
to be a “compensable consequence of injury” as “reasonable and necessary to cure or relieve” pursuant to LC 4600. 
Please note that such treatment remains subject to the UR/IMR process. (See Bell v. Samaritan Medical Clinic Inc. 
(1976) 60 Cal.App.3rd 486, 41 CCC 415; Interventional Pain Management et al. v. WCAB (Stratton) 66 CCC 1472 
(Unpub. CA-2001); Grom v. Shasta Wood Products, SCIFW (2004) 69 CCC 1567, 2004 Cal.Wrk. Comp. LEXIS 379 
(BPD). 
 
 Classic examples of “Compensable Consequence of Injury” include treatment to stabilize or improve a pre-
existing non-industrial medical condition such as hypertension, diabetes, or reduced obesity prior to an industrially 
required course of treatment such as a surgery.  In this situation, the non-industrial condition would not be industrial, 
but the treatment would be provided on an industrial basis.  In this scenario, the treatment and potential extension of 
TD would be a “compensable consequence of injury”.  Again, a permanent aggravation of a non-industrial condition 
could change a “compensable consequence of injury” into a “compensable consequence injury”, which would 
potentially include an award of permanent disability. 
 
 “AGGRAVATION vs. EXACERBATION” and “ACCELERATION” are legal concepts 
related to the threshold issues in the analysis and determination of whether the event gave rise to a “compensable 
consequence injury”.  This issue is generally resolved on establishing “PERMANENCY”; i.e.  whether there has 
been a “temporary exacerbation or permanent aggravation” of the condition and is generally demonstrated by the 
level or degree of treatment and resulting disability.  This analysis will turn on whether or not the subject condition 
and related need for medical treatment or level of PD has returned to a pre-industrial injury baseline.  As a general 
rule, a return to pre-injury baseline will not evidence permanency, but only a “temporary exacerbation” of the 
subject condition, and therefore will not constitute a “compensable consequence injury”.  Where the condition does 
not return to pre-injury baseline it will be said to have resulted in a “permanent aggravation” and therefore a 
“compensable consequence injury” is likely to have occurred.    
 

Also under the discussion of “aggravation” of a pre-existing non-industrial condition due to the industrial 
injury or treatment, is the concept of injury due to “acceleration” of a non-industrial condition.  Where the 
condition is progressive but the progression is “accelerated” by the industrial injury or related treatment, an injury 
by way of “acceleration” will have occurred.  In this situation, the baseline which was progressing accelerates, i.e. 
results in a permanent progressive acceleration, permanent increase to the rate of worsening as a consequence of the 
industrial injury.  (See City of Gardena v. WCAB (Moreno) (2000, Second Appellate District) 65 CCC 714, 2000 
CWC. Lexis 6348; Gamble v. WCAB (Buckalew) (1995, 3rd Appellate District) 60 CCC 160; California etc. 
Exchange v. Ind. Acc. Com. (1946) 76 Cal.App.2d 836, 840 [174 P.2d 680]) 
 
 “CAUSATION OF 
INJURY” is that threshold issue which 
defines the scope of the initial benefits, 
primarily involving NATURE AND 
EXTENT OF MEDICAL TREATMENT, 
and PERIOD OF TEMPORARY 
DISABILTIY. “Causation of Injury” is often broader than the scope of “Causation of Disability” since “Causation 

     The principles of “Causation of Injury vs. Causation of Disability” is discussed and 
explained at length in the following decisions: Grimaldo v. WCAB (2009, 2nd District 
Court of Appeal) 74 CCC 324, 37 CWCR 63, 2009 Cal. App. Unpub, LEXIS 2248 (Not 
Certified for Publication); Rolda v. Pitney Bowes (2001) 66 CCC 241 (En Banc); 
Sonoma State University v. WCAB (Hunton) (2006) 71 CCC 1059; Reyes v. Hart 
Plastering (2005) 70 CCC 223. 
 

https://www.lexis.com/research/buttonTFLink?_m=b84ab4a69cd22c65faba878ed416b338&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b246%20Cal.%20App.%204th%201301%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=43&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b76%20Cal.%20App.%202d%20836%2c%20840%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=2725760cec13c96498abcac94f0c2b32
https://www.lexis.com/research/buttonTFLink?_m=b84ab4a69cd22c65faba878ed416b338&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b246%20Cal.%20App.%204th%201301%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=43&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b76%20Cal.%20App.%202d%20836%2c%20840%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAW&_md5=2725760cec13c96498abcac94f0c2b32
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of Injury” may involve conditions and parts of body which, after completing treatment, may not produce any 
residual permanent disability.   An industrial injury is established where an industrial event, activity or exposure 
contributes “something greater than zero”,  a “mere contribution”. (See, South Coast Framing, Inc. v. Workers' 
Comp. Appeals Bd. (2015) 61 Cal.4th 291 [188 Cal. Rptr. 3d 46, 349 P.3d 141]; Guerra v. WCAB (Porcini Inc.) 
(2016 2nd Appellate District) 246 Cal. App. 4th 1301; 201 Cal. Rptr. 3d 623; 81 Cal. Comp. Cases 324; 2016 Cal. 
App. Lexis 337.) 
 
 “CAUSATION OF DISABILTY” deals with the principle of “Direct Causation” of disability, i.e. 
the strict legal apportionment of disability pursuant to LC 4663.  This issue arises only after the applicant becomes 
P&S and is relevant only to the award of PD.  The Doctrine of Direct Causation provides that the employer is only 
liable for that portion of the permanent disability which is directly, causally, and exclusively resulting from the 
injurious industrial event, activity or exposure.  That portion of the Permanent Disability which is caused by either 
non-industrial causation, prior or subsequent industrial causation is subject to being apportioned. 
 
 Apportionment of Causation of Permanent Disability under LC 4663 requires a medical opinion which 
constitutes substantial evidence.  This requires generally that the medical opinion be (1) based upon a FULL, 
COMPLETE, and ACCURATE MEDICAL HISTORY, with a PROPER DIAGNOSIS; (2) The medical opinion is 
expressed in terms of REASONABLE MEDICAL PROBABILITY based upon the reporting physician’s 
EDUCATION, TRAINING AND EXPERIENCE and UNDERSTANDING OF THE FACTS INVOLVED IN THE 
CASE OR PRESENTED BY WAY OF A HYPOTHETICAL; and (3) last, that the opinion provide the “HOW 
AND WHY”, a “considered and reasoned analysis”, “connects the dots”, explain logically the basis and rationale for 
the opinion. (See Escobedo v. WCAB (2004) 70 CCC 604, 70 Cal.Comp.Cases 1506 (En Banc Decision).  
 
A. Causation of Injury v. Causation of Disability – Case    
 Authority 

 
Grimaldo v. WCAB (2009, 
2nd District Court of Appeal) 
74 CCC 324, 2009 
Cal.Wrk.Comp.LEXIS 82, 37 
CWCR 63 (Not  
Certified for Publication)  
 
 Applicant sustained injury 
when a 60 pound metal grate 
landed on his foot.  The applicant 
continued to work as the injury 
appeared minor.  About a month 
later, when the injury failed to 
heal, the applicant sought 
treatment.   At the time of injury, 
the applicant suffered from 
undiagnosed diabetes.  
 The injury led to an 
altered gait causing off side 
pressure in the foot which 
contributed to the wound being 
slow to heal which became 
infected in part due to uncontrolled 
diabetes.  

Subsequently the 
applicant developed osteomyelitis 
ultimately resulting in amputation 

     “Well established authority holds ‘that the acceleration, aggravation or lighting up’ of a 
preexisting disease is an injury in the occupation causing the [injury].  . .the rationale for the 
doctrine is that the employer takes the employee subject to his medical condition when he 
begins employment, and that compensation should not be denied because the employee’s 
medical condition caused a disability from an injury that ordinarily would have caused little 
or no problems to a person who had no such condition.  Thus, even though an employee’s 
underlying disease was not caused by his or her employment, the employee’s disability or 
death is compensable as an injury arising out of and in the course of the employee’s work.  
So also, the acceleration or aggravation of a preexisting disease by an industrial injury is 
compensable as an injury arising out of and in the course of employment, if the aggravation 
is reasonably attributable to an industrial accident.” 
 
  Grimaldo v WCAB 74 CCC at pg. 328.  
 
Editor’s comments:  This decision involves the classic battle between “Causation of Injury” 
and “Causation of Disability”, two doctrines which are often confused.  While permanent 
disability attributable to complications resulting from the non-industrial diabetes would be 
apportioned as non-industrial, this would not prevent the medical treatment and TD 
associated with the non-industrial diabetes from being determined industrial and benefits 
provided.  “Causation of Injury” will allow treatment and TD to be determined as 
compensable where, as in Grimaldo the non-industrial condition is “lit-up” or aggravated by 
an industrial injury.  This should not be confused with “Causation of Disability”, i.e. 
apportionment which would allow the non-industrial condition to be apportioned from the 
overall PD to result in an award of only that portion of the PD directly caused by the 
industrial injury. 
 
     See also, accord, Abrego v. Harland Braun & Company, State Compensation Insurance 
Fund and Everest National Insurance Company, 2016 Cal. Wrk. Comp. P.D. LEXIS 387 
(BPD) holding that applicant's toe amputation was compensable industrial injury based on 
treating physician's opinion that amputation was necessary due to applicant's working 
throughout day with wet sock resulting in blister on toe which turned gangrenous due to 
applicant's diabetes, where treater’s opinion found more persuasive than opinion of panel 
qualified medical evaluator that applicant's need for toe amputation was caused by natural 
progression of his nonindustrial diabetes. [See generally Hanna, Cal. Law of Emp. Inj. and 
Workers' Comp. 2d §§ 4.05[2][a], [d], [3][a], 27.01[1][c]; Rassp & Herlick, California 
Workers' Compensation Law, Ch. 10, § 10.01[4].] 
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of the left leg.  Defendant admitted injury to foot, but denied the osteomyelitis, amputation and diabetes.  Applicant 
proceeded to trial claiming that the diabetes was “lit up” by the industrial injury to foot. 

The WCJ found for the applicant. Consistent with the Applicant’s QME, the WCJ held that the work injury 
“set in motion the events that eventually led to the osteomyelitis and resulting amputation.”   

The WCJ concluded that the injury “lit up” the applicant’s pre-existing asymptomatic diabetes.  The WCJ 
stated that but/for the injury which aggravated the diabetes, the osteomyelitis and resulting amputation of the left leg 
would not have occurred. 

Defendant sought reconsideration.  The WCAB reversed holding that the diabetes was a pre-existing non-
industrial condition which merely acted to complicate the healing of the industrial injury, and that the diabetes did 
not arise out of or occur in the course of employment. 

The Court of Appeal reversed reinstating the decision of the WCJ that the industrial injury had “lit up” the 
diabetes, and combined to cause osteomyelitis and the resulting amputation.  The Court of Appeal however was 
careful to include as part of the industrial injury the resulting amputation.   This decision did not address causation 
of disability, i.e. apportionment to causation under LC section 4663.  

 
 

SCIF v. WCAB (Dorsett) (6th 
District Court of Appeal, 2011) 
76 CCC 1138 
 
 Applicant sustained a 
specific injury to cervical spine on 
3/21/00 while working for South 
Valley Glass and CT injury to 
cervical spine for the period ending 
6/8/04 while working for A-Tek.  
Both were insured by SCIF.  The 
AME wrote that in the absence of the 
specific injury in 2000, the 
 subsequent activities with the second 
employer would not have been 
injurious and therefore the subsequent 
CT would not have occurred.  At 
deposition the AME testified “if the 
initial [injury] doesn’t happen...the 
second [injury] can’t happen because 
there’s no indication medically that 
he would have had any disability in 
2004 absent the first injury of 2000.” 
Even so, the AME apportioned the 
disability equally as between the two 
injuries.  Based upon the opinion of 
the AME, the WCJ made a 100% 
award, refusing to apportion, finding 
only a single injury in that the second 
injury was a compensable 
consequence of the original injury.  
Defendant sought reconsideration and 
after denial, a Writ of Review. 
 The Court of Appeal 
discussed at length whether a 
subsequent injurious industrial 
activity can be a compensable 
consequence of a prior injury for 
avoidance of liability by the 

      “ . . .Employers must compensate injured workers only for that portion of 
their permanent disability attributable to a current industrial injury, not for that 
portion attributable to previous injuries or to nonindustrial factors. . 
.Apportionment is now based on causation. . .the new approach to apportionment 
is to look at the current disability and parcel out its causative sources – 
nonindustrial,  prior industrial, current industrial – and decide the amount directly 
caused by the current industrial source. . . Therefore, evaluating physicians, WCJ 
and WCAB must make an apportionment determination by finding what 
approximate percentage of the permanent disability was caused by the direct result 
of the [industrial injury]. . .and caused by other factors both before and subsequent 
to the industrial injury, including prior industrial injuries. . . 
     There may be limited circumstances. . . when the evaluating physician cannot 
parcel out, with reasonable medical probability, the approximate percentage to 
which each distinct industrial injury causally contributed to the employee’s overall 
permanent disability.  In such limited circumstances, when the employer has failed 
to meet its burden of proof, a combined award may still be justified. . .the burden 
of proof falls on the employer for it is the employer who benefits from 
apportionment.  
 
SCIF v. WCAB (Dorsett) 76 CCC at pg. 1144. 
 
     See also,  Pruitt v. California Department of Corrections, SCIF 2011 Cal. Wrk. 
Comp, P.D. Lexis 553(Panel Decision) (involving injury to inmate/firefighter 
jumping 6 feet to flee fire) in which the decision of WJC finding no apportionment 
was reversed where the finding was based upon the opinion of the PTP who noted 
“in this case, there is nothing in the medical records that shows that the patient 
had any problem with her bilateral knees prior to her industrial injury. . .[or that] 
absent her industrial injury [the applicant would have any disability] . . . 
Therefore, apportionment to pre-existing or other factors is not warranted.” The 
WCAB in reversing found that the medical opinion relied upon was premised on an 
incorrect legal theory and did not, therefore, constitute substantial medical 
evidence. 
 
Editor’s Comments:  It should be noted that the Dorsett decision is also valuable 
on the issue of whether the defendant on a subsequent injury may avoid liability 
arguing that the second injury is merely a compensable consequence of the 
original injury (prior) industrial injury.  Traditionally, the principle of 
“Compensable Consequence” has been limited to non-industrial conditions or 
activities which result in an increase in the need for medical treatment, extend 
periods of TD and/or an increase in PD.  Where the subsequent activity is 
industrial, so too is the injury.   The rationale for this is (1) the employer takes the 
employee as he finds him, and (2) will be only responsible for that portion of PD 
which is directly and causally related to an injurious industrial activity or 
exposure.  Under Dorsett it does not appear that a subsequent employer may avoid 
liability through the argument that a subsequent injurious industrial activity is as 
compensable consequence of a prior industrial injury, thus limiting “compensable 
consequence” to subsequent non-industrial events/activities/exposures, but not 
subsequent industrial events/activities/exposures, although both apportionment of 
disability and liability between co-defendants would be applicable. 
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subsequent defendant though apportionment under LC 4663.  In the end the Court reversed holding that separate 
injuries had occurred and since the AME had been able to apportion as between these injuries, the WCJ was 
compelled to find apportionment.  The Court also seemed to stress that it would be a rare situation where 
apportionment would not exist where successive injuries are involved. 
 

II. Psychiatric Injury (LC 3208.3 & 4660.1) 
§ 3208.3. Compensable psychiatric disorders 
 
 (b)  (1) In order to establish that a psychiatric injury is compensable, an employee shall demonstrate by a preponderance 
of the evidence that actual events of employment were predominant as to all causes combined of the psychiatric injury. 
 (2) Notwithstanding paragraph (1), in the case of employees whose injuries resulted from being a victim of a violent 
act or from direct exposure to a significant violent act, the employee shall be required to demonstrate by a preponderance of the 
evidence that actual events of employment were a substantial cause of the injury. 
 (3) For the purposes of this section, “substantial cause” means at least 35 to 40 percent of the causation from all 
sources combined. 
 
(c)  It is the intent of the Legislature in enacting this section to establish a new and higher threshold of compensability for 
psychiatric injury under this division. 
 
(d)  Notwithstanding any other provision of this division, no compensation shall be paid pursuant to this division for a 
psychiatric injury related to a claim against an employer unless the employee has been employed by that employer for at least six 
months. The six months of employment need not be continuous. This subdivision shall not apply if the psychiatric injury is caused 
by a sudden and extraordinary employment condition. Nothing in this subdivision shall be construed to authorize an employee, or 
his or her dependents, to bring an action at law or equity for damages against the employer for a psychiatric injury, where those 
rights would not exist pursuant to the exclusive remedy doctrine set forth in Section 3602 in the absence of the amendment of this 
section by the act adding this subdivision. 
 
(e) Where the claim for compensation is filed after notice of termination of employment or layoff, including voluntary 
layoff, and the claim is for an injury occurring prior to the time of notice of termination or layoff, no compensation shall be paid 
unless the employee demonstrates by a preponderance of the evidence that actual events of employment were predominant as to 
all causes combined of the psychiatric injury and one or more of the following conditions exist: 
 (1) Sudden and extraordinary events of employment were the cause of the injury. 
 (2) The employer has notice of the psychiatric injury under Chapter 2 (commencing with Section 5400) prior to the 
notice of termination or layoff. 
 (3) The employee’s medical records existing prior to notice of termination or layoff contain evidence of treatment of 
the psychiatric injury. 
 (4) Upon a finding of sexual or racial harassment by any trier of fact, whether contractual, administrative, regulatory, 
or judicial. 
 (5) Evidence that the date of injury, as specified in Section 5411 or 5412, is subsequent to the date of the notice of 
termination or layoff, but prior to the effective date of the termination or layoff. 
 
(f) For purposes of this section, an employee provided notice pursuant to Sections 44948.5, 44949, 44951, 44955, 
44955.6, 72411, 87740, and 87743 of the Education Code shall be considered to have been provided a notice of termination or 
layoff only upon a district’s final decision not to reemploy that person. 
 
(g) A notice of termination or layoff that is not followed within 60 days by that termination or layoff shall not be subject to 
the provisions of this subdivision, and this subdivision shall not apply until receipt of a later notice of termination or layoff. The 
issuance of frequent notices of termination or layoff to an employee shall be considered a bad faith personnel action and shall 
make this subdivision inapplicable to the employee. 
 
(h) No compensation under this division shall be paid by an employer for a psychiatric injury if the injury was 
substantially caused by a lawful, nondiscriminatory, good faith personnel action. The burden of proof shall rest with the party 
asserting the issue. 
 
(i) When a psychiatric injury claim is filed against an employer, and an application for adjudication of claim is filed by an 
employer or employee, the division shall provide the employer with information concerning psychiatric injury prevention 
programs. 
 
(j) An employee who is an inmate, as defined in subdivision (e) of Section 3351, or his or her family on behalf of an 
inmate, shall not be entitled to compensation for a psychiatric injury except as provided in subdivision (d) of Section 3370. 
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A. Elements of Psychiatric Injury

Psychiatric Injury Arising out of “Actual Events of Employment” 

For a LC 3208.3 psychiatric injury to be compensable, the following elements must be satisfied: 

(1) SIX MONTHS AGGREGATE EMPLOYMENT unless it is the result of a “sudden and extraordinary”
event/act; 

(2) the psychiatric injury CANNOT have been SUBSTANTIALLY CAUSED BY A LAWFUL,
NONDISCRIMINATORY, GOOD FAITH PERSONNEL ACTION; and 

(3) results in a DIAGNOSED MENTAL DISORDER which causes disability or the need for medical
treatment; and 

(4) The injury arose out of ACTUAL EVENTS OF EMPLOYMENT which are
PREDOMINATE AS TO ALL CAUSES COMBINED, or a substantial cause (greater than 35%) where the actual 
events of employment involve the applicant being the victim of a violent act or direct exposure to a significant 
violent act. 

Psychiatric Injury as a  “Compensable Consequence” of Physical Injury 

For a Labor Code 3208.3 and 4660.1 psychiatric injury as a compensable consequence of a physical injury the 
following elements must be satisfied: 

(1) SIX MONTHS AGGREGATE EMPLOYMENT unless it is the result of a “sudden and
extraordinary” event/act; 

(2) the psychiatric injury CANNOT have been SUBSTANTIALLY CAUSED BY A LAWFUL,
NONDISCRIMINATORY, GOOD FAITH PERSONNEL ACTION; and 

(3) results in a DIAGNOSED MENTAL DISORDER which causes disability or the need for medical
treatment; and 

(4) Is the psychiatric injury PREDOMINATE as to all causes industrial?

(5) If the psychiatric disorder is a compensable consequence of a compensable physical injury, and
predominate as to all causes industrial, then is the compensable consequence psychiatric injury the result of a 
CATASTROPHIC PHYSICAL INJURY or from being the victim of a violent act? 

     Labor Code Section 4660.1(c)(1) provides “. . .Except as provided in paragraph (2), there shall be no increases in impairment 
ratings for sleep dysfunction, sexual dysfunction, or psychiatric disorder, or any combination thereof, arising out of a 
compensable physical injury.  Nothing in this section shall limit the ability of an injured employee to obtain treatment for sleep 
dysfunction, sexual dysfunction, or psychiatric disorder, if any, that are a consequence of an industrial injury”. 

     Labor Code Section 4660.1(c)(2) provides “. . .an increase impairment rating for psychiatric disorder shall not be subject to        
paragraph (1) if the compensable psychiatric injury resulted from either of the following: 
Being a victim of a violent act or direct exposure to a significant violent act within the meaning of 3208.3  . . .A catastrophic 
injury, including, but not limited to, loss of a limb, paralysis, severe burn, or severe head injury. . .” 
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A. Miscellaneous Issues 
 

1. Application of LC 4660.1 
 
LC 4660.1 applies only to injuries on or after 1/1/13 (both specific occurring and CTs ending after 1/1/13) and Only 
precludes an increase in the impairment rating (PD) resulting from: (1) sleep or sexual dysfunction or (2) psychiatric 
disorder arising out of a compensable physical injury, “compensable consequence injury”. 
 

2. “Arising Out of A Compensable Physical Injury” 
 
Narrow Interpretation:  Limited only to a subsequent manifestation of a sleep, sexual dysfunction or psychiatric 
disorder as a 
compensable 
consequence of a 
physical industrial 
injury.   This would not 
include injury resulting 
in sleep/sexual 
dysfunction or 
psychiatric disorder 
occurring directly and 
concurrently with the 
industrial injury, but 
only that occurring 
subsequently.  A narrow 
interpretation of the 
exclusion/limitation 
would be to the benefit of the applicant as it would limit application of the prohibitions of 4660.1(c). 
 
Broad  Interpretations: Applies 
to any and all concurrent or 
subsequent manifestation of 
physical industrial injury resulting 
from of a sleep/sexual dysfunction 
or psychiatric disorder.   
 

3. Where 
Psychiatric 
Injury and 
Medical 
Treatment 
Survives 

 
 LC 4660.1 expressly does 
not preclude an award of medical 
treatment for sleep or sexual 
dysfunction, or psychiatric 
disorder reasonable and necessary 
to cure or relieve the effects of a 
compensable industrial injury. 
(Labor Code 4660.1(c)(1); Labor 
Code 4600) 
 

 
 
     Labor Code Section 4660.1(c)(1) provides “. . .Except as provided in paragraph (2), there shall 
be no increases in impairment ratings for sleep dysfunction, sexual dysfunction, or psychiatric 
disorder, or any combination thereof, arising out of a compensable physical injury.  Nothing in this 
section shall limit the ability of an injured employee to obtain treatment for sleep dysfunction, sexual 
dysfunction, or psychiatric disorder, if any, that are a consequence of an industrial injury”. 
 
     Labor Code Section 4660.1(c)(2) provides “. . .an increase impairment rating for psychiatric 
disorder shall not be subject to paragraph (1) if the compensable psychiatric injury resulted from 
either of the following: 

 Being a victim of a violent act or direct exposure to a significant violent act within the meaning of 
3208.3  . . .A catastrophic injury, including, but not limited to, loss of a limb, paralysis, severe burn, 
or severe head injury. . .” 

  
  

Editor’s Comments:  It must be noted that LC 4660.1 specifically lists examples of 
“catastrophic” injuries, all of which are example of the physical result of the injury.  (“…loss of 
a limb, paralysis, severe burn, or severe head injury”).  This might suggest that the resulting 
disability may be either the significant or perhaps determinative factor on the issue of whether 
the injury was “catastrophic”. 
     While legislature gave lip service to their intent through enacting LC 4660.1 to limit the 
compensability of compensable consequence psychiatric injury claims, they may have failed to 
some extent. First, and most obvious LC 4660.1 expressly does nothing to reduce defendant’s 
liability for reasonable and necessary medical treatment for sleep/sex/psyche injuries pursuant 
to LC 4600. Subject to L.C 4610.  Second, LC 4660.1 only prohibits an award of PD due to 
psychiatric injury occurring as a compensable consequence, and has no impact on injuries 
which arise pursuant to LC 3208.3 as out of actual events of employment which are predominate 
as to all causes combined.  Next, it is anticipated that the applicant attorney may attempt to do 
an end run around 4660.1 though application of Guzman.  In this scenario while 
sleep/sex/psyche could not be used to directly increase the WPI, these factors however could be 
used to the extent that they affect ADLs to support the basis for demonstrating that the Standard 
AMA rating is not accurate, i.e. not complete and justify application of Guzman, and a rating 
under an alternate method, chapter or table.  This editor believes this is a weak theory and will 
not be successful. Last, it is likely that as the physical WPI increases, so to will the likelihood 
that the injury will be determined to be “catastrophic” and thereby allow an increase in PD due 
to a psychiatric injury as a compensable consequence. (See Torres v. Greenbrae 
Management/SCIF (July 2017) 2017 Cal. Wrk. Comp. P.D. LEXIS 230, 82 Cal.Comp.Cases 952, 
45 CWCR 152 (WD)  Last, careful attention should be paid to “victim of a violent act” an 
exception/alternative to the “catastrophic” injury requirement.   
     Thus to summarize, LC 4660.1 does nothing to change existing law under LC 
3208.3(psychiatric injury arising out of actual events of employment), scope of medical 
treatment under LC 4600 (treatment for sleep/sex/psyche), creates a “victim of violent act” 
exception/alternative to the “catastrophic” injury requirement,  and probably will only act as a 
bar to only minor injuries resulting in low level of PD, i.e. Where physical injury is not 
“catastrophic”  (perhaps those below 20%).   
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4. Substantial Evidence and Burden of Proof

Radiator USA v. WCAB (Kang) 2015 Cal. App. Unpub. LEXIS 1089; 80 Cal. Comp. Cases 79 
(Court of Appeal, not published) 

The applicant claimed psychiatric injury as a compensable consequence of an admitted orthopedic injury.  
The WCJ found industrial causation of applicant’s psychiatric injury and sleep disorder relying on a treating 
psychiatric physician, the sole medical opinion/evidence from a psychiatrist on causation. 

The rheumatologist opined the applicant was severely fatigued and suffering from significant depression.  
The treating psychiatric opined that the applicant’s psychiatric condition was the result of his orthopedic injuries. 
However, the treating psychiatrist was completely unaware of the fact that the orthopedist had apportioned 50% of 
the orthopedic injury to non-industrial pre-existing bone disease. The WCJ found industrial causation of applicant’s 
psychiatric injury and sleep disorder relying on a treating psychiatric physician, the sole medical opinion/evidence 
from a psychiatrist on causation.  The opinion of the WCJ was upheld on reconsideration with defendant seeking 
review asserting that the opinion of the treating psychiatric was not substantial evidence as it was based on an 
incomplete medical history. 

The Court of Appeal first noted and reaffirmed the holdings of West v. Industrial Acci. Com. (1947) 79 Cal. 
App. 2d 711, 719 [180 P.2d 972]; Lundberg v. Workers' Comp. Appeals Bd. (1968) 69 Cal. 2d 436, 440 [71 Cal. 
Rptr. 684, 445 P.2d 300] Kuykendall v. Workers' Comp. Appeals Bd. (2000) 79 Cal. App. 4th 396, 404 [94 Cal. Rptr. 
2d 130] M/A Com-Phi v. Workers' Comp. Appeals Bd. (1998) 65 Cal. App. 4th 1020, 1025 [76 Cal. Rptr. 2d 907]; 
McClune v. Workers' Comp. Appeals Bd. (1998) 62 Cal. App. 4th 1117, 1120 [72 Cal. Rptr. 2d 898].) (Tyler v. 
Workers' Comp. Appeals Bd. (1997) 56 Cal. App. 4th 389, 394 [65 Cal. Rptr. 2d 431]; applying Labor Code  
Sections 5906, 5701, which allow the WCAB to develop the evidentiary record.

Court of Appeal ultimately annulled the decision of WCAB, holding that no substantial evidence supported 
WCAB decision that applicant had sustained industrial injury to his psyche in form of sleep disorder.  The Court 
noted that where the sole medical 
evidence of industrial causation of 
injury to psyche came from 
secondary treating physician in 
psychology without a complete 
medical history in that (1) that she 
would defer making apportionment 
determination until she received all 
medical records; and (2) among 
medical records this treating 
physician had not received was report 
of agreed medical evaluator in orthopedics, who apportioned 50 percent of applicant’s orthopedic injury to 
preexisting nonindustrial causes; and (3) that this absence from materials considered by treating physician in 
psychology in forming her opinion that applicant’s psychiatric condition was result of his orthopedic injuries meant 
that record contained no evidentiary foundation for that opinion/substantial evidence did not exist to support that the 
applicant had sustained industrial injury to his psyche in form of sleep disorder.  Reversed and remanded. 

 See also, Rockefeller v. Department of Northern Transportation, 2018 
Cal.Wrk.Comp. P.D. LEXIS 273 (BPD) holding suicide not compensable injury, 
where decedent's widow alleged that suicide was precipitated by work stress, but 
failed to establish that decedent suffered industrial psychiatric injury under Labor 
Code § 3208.3 and Rolda v. Pitney Bowes, Inc. (2001) 66 Cal. Comp. Cases 241 
(Appeals Board en banc opinion), or any other industrial injury contributing to 
suicide. Further, because suicide was not industrially-related, the affirmative 
defenses of intentional infliction of injury and willful and deliberate causation of 
death under Labor Code § 3600(a)(5) and (6) is moot.;[See generally Hanna, Cal. 
Law of Emp. Inj. and Workers' Comp. 2d § 4.21; Rassp & Herlick, California 
Workers' Compensation Law, Ch. 10, § 10.03[2]. SOC, Section 5.24, Suicide.] 

https://www.lexis.com/research/buttonTFLink?_m=bcca646e3d62ebfe052fcc0496e50c39&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Cal.%20Comp.%20Cases%2079%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=27&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b79%20Cal.%20App.%202d%20711%2c%20719%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAz&_md5=d2c8eb48a4eb0b7d03e0b792da1bb0f1
https://www.lexis.com/research/buttonTFLink?_m=bcca646e3d62ebfe052fcc0496e50c39&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Cal.%20Comp.%20Cases%2079%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=27&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b79%20Cal.%20App.%202d%20711%2c%20719%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAz&_md5=d2c8eb48a4eb0b7d03e0b792da1bb0f1
https://www.lexis.com/research/buttonTFLink?_m=bcca646e3d62ebfe052fcc0496e50c39&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Cal.%20Comp.%20Cases%2079%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=28&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b69%20Cal.%202d%20436%2c%20440%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAz&_md5=6d7dc21d6f18b46216b3edb51fc2eb5e
https://www.lexis.com/research/buttonTFLink?_m=bcca646e3d62ebfe052fcc0496e50c39&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Cal.%20Comp.%20Cases%2079%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=28&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b69%20Cal.%202d%20436%2c%20440%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAz&_md5=6d7dc21d6f18b46216b3edb51fc2eb5e
https://www.lexis.com/research/buttonTFLink?_m=bcca646e3d62ebfe052fcc0496e50c39&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Cal.%20Comp.%20Cases%2079%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=29&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b79%20Cal.%20App.%204th%20396%2c%20404%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAz&_md5=10b40e886657c2ff467c8b3537454c32
https://www.lexis.com/research/buttonTFLink?_m=bcca646e3d62ebfe052fcc0496e50c39&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Cal.%20Comp.%20Cases%2079%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=29&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b79%20Cal.%20App.%204th%20396%2c%20404%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAz&_md5=10b40e886657c2ff467c8b3537454c32
https://www.lexis.com/research/buttonTFLink?_m=bcca646e3d62ebfe052fcc0496e50c39&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Cal.%20Comp.%20Cases%2079%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=30&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b65%20Cal.%20App.%204th%201020%2c%201025%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAz&_md5=407bca02f486c467b1b5f27bb5fce14b
https://www.lexis.com/research/buttonTFLink?_m=bcca646e3d62ebfe052fcc0496e50c39&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Cal.%20Comp.%20Cases%2079%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=31&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b62%20Cal.%20App.%204th%201117%2c%201120%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAz&_md5=2c77d3f6c84b797d0af0142de7957ac5
https://www.lexis.com/research/buttonTFLink?_m=bcca646e3d62ebfe052fcc0496e50c39&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Cal.%20Comp.%20Cases%2079%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=32&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b56%20Cal.%20App.%204th%20389%2c%20394%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAz&_md5=d412f5d0d5156057a0f2a2a346411740
https://www.lexis.com/research/buttonTFLink?_m=bcca646e3d62ebfe052fcc0496e50c39&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Cal.%20Comp.%20Cases%2079%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=32&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b56%20Cal.%20App.%204th%20389%2c%20394%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAz&_md5=d412f5d0d5156057a0f2a2a346411740
https://advance.lexis.com/search/?pdmfid=1000516&crid=289c21f8-0316-4dbc-a90b-e5ab777f187f&pdsearchterms=2018+Cal.Wrk.Comp.+P.D.+LEXIS+273&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=9cb95977-2cd2-4d46-9406-c23761b63494
https://advance.lexis.com/search/?pdmfid=1000516&crid=289c21f8-0316-4dbc-a90b-e5ab777f187f&pdsearchterms=2018+Cal.Wrk.Comp.+P.D.+LEXIS+273&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=9cb95977-2cd2-4d46-9406-c23761b63494
https://advance.lexis.com/search/?pdmfid=1000516&crid=289c21f8-0316-4dbc-a90b-e5ab777f187f&pdsearchterms=2018+Cal.Wrk.Comp.+P.D.+LEXIS+273&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=9cb95977-2cd2-4d46-9406-c23761b63494
https://advance.lexis.com/search/?pdmfid=1000516&crid=289c21f8-0316-4dbc-a90b-e5ab777f187f&pdsearchterms=2018+Cal.Wrk.Comp.+P.D.+LEXIS+273&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=9cb95977-2cd2-4d46-9406-c23761b63494


www.montarbolaw.com Page 84 
 

Testequity v. WCAB 78 CCC 363 (Writ Denied) 
 
 Applicant alleged CT injury to internal and psyche 
which was timely denied by defendant.  The matter proceeded 
to trial AOE/COE with the only evidence that of a medical 
report of the PTP.  The WCJ initially found for applicant but 
later rescinded that order when defendant sought 
reconsideration which pointed out that the report of the PTP 
was based on an incomplete and therefore inadequate history 
in that it failed to include applicant’s history of marijuana use.  
At subsequent conference the WCJ ordered the parties to 
develop the medical record on the issue of causation of injury.  
Defendant sought review by removal. 
 The WCAB upheld the WCJ’s order to the parties to 
develop the evidentiary record.  The WCAB first discussed 
that LC 5502 provides that discovery generally closes at the 
MSC.  However, the WCJ does have the authority and duty to 
develop the medical record pursuant to LC 5906 and 5701 
and the cases of Tyler v. WCAB 62 CCC 924 and McClune v. 
WCAB 63 CCC 261. Citing San Bernadine Community 
Hospital v. WCAB (McKernan) 64 CCC 986.  The WCAB 
noted that while the WCJ may not “bail out” a party who fails 
to prepare, the WCJ has the duty to develop the records where 
neither side presented substantial evidence on which the decision may be based.   
 
 Clacher v. WCAB (The Call Center) (2015) 80 CCC 182, 2015 Cal.Wrk.Comp.LEXIS 4 
 
 The applicant claimed to have sustained physical and psychiatric injury as the result of an alleged violent 
assault.  Applicant claimed that a co-worker physically assaulted her hitting her once and knocking her down and 
hitting her a second time while on the ground.  There appeared to be no witness nor was there any corroborating 
evidence establishing that the incident occurred as alleged. 
 The parties proceeded to AME’s for both the physical and psychiatric component of the injury.  The issue 
was whether the opinion of the Psychiatric AME was substantial evidence on the issue whether the applicant had 
sustained an industrial psychiatric injury either “predominate as to all causes” from actual events of employment or 
was a “substantial cause” where a violent act is involved.  The WCJ after trial relying primarily on the applicant’s 
testimony and selected parts of the Psych AME’s opinion found for the applicant.   
 The WCAB reversed holding that, given the question of whether the event even happened and conflicting 
and equivocal medical evidence, that the applicant had not met their burden of proof and that Psych AME’s opinion 
did not constitute substantial evidence.  Writ Denied. 
 

I. “CATASTROPHIC” PHYSICAL INJURY 
 
  “CATASTROPHIC” PHYSICAL INJURY will likely be found where based on the 
TOTALITY OF THE CIRCUMSTANCES, SUBSTANTIAL EVIDENCE exists to support such 
a finding by the trier of fact.  Although no case addresses this issue, consideration should be given to (1) mechanism 
of injury, (2) course of treatment, and (3) resulting impairment/disability.  The consideration should be given both 
subjective and objective standards, i.e. both a reasonable person standard, as well as the impact on the applicant 
specifically.  
 
“Catastrophic Injury” has been defined as “consequences of an injury that permanently prevent an individual from 
performing any gainful work.”(42 USCS § 3796b). 
 
The California Education Code defines "Catastrophic Illness" or" Injury" as “an illness or injury that is expected to 
incapacitate the employee for an extended period of time, or that incapacitates a member of the employee's family 
which incapacity requires the employee to take time off from work for an extended period of time to care for that 

     “The WCAB granted Defendant’s Petition for 
Reconsideration and, reversing the WCJ, held that Applicant 
did not sustain psychiatric injury. In its Decision After 
Reconsideration, the WCAB explained that, under Labor Code 
§ 3208.3(b)(1), to establish the compensability of a psychiatric 
injury an employee must show by a preponderance of the 
evidence that actual events of employment were predominant 
(greater than 50 percent) as to all causes of the psychiatric 
injury. If an employee’s alleged psychiatric injury was caused 
by a violent act, as Applicant claimed hers was, Labor Code § 
3208.3(b)(3) requires the employee to prove that actual events 
of employment were a “substantial cause” (at least 35 to 40 
percent) of the injury. In light of Dr. Larsen’s reporting, which 
the WCAB found to be substantial evidence, the WCAB did not 
agree that Applicant established that her psychiatric injury was 
industrially caused… 
     … At all times, and in detail, Dr. Larsen has opined that 
applicant’s psychiatric injury was not work-related; that 
applicant was an “unreliable historian” as to the events 
surrounding her injury; that applicant had a significant 
underlying mental illness that was not and could not be caused 
by the events of her employment; and that he could not state, 
with reasonable medical probability, that the events of 
applicant’s employment were predominant as to all causes 
combined of her psychiatric condition. Dr. Larsen also opined 
that “perhaps a quarter,” or 25% of the responsibility for 
applicant’s psychiatric condition was attributable to the events 
of applicant’s employment.” 
 
Clacher v. WCAB (The Call Center) (2015) 80 CCC at pg. 186. 
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family member, and taking extended time off work creates a financial hardship for the employee because he or she 
has exhausted all of his or her sick leave and other paid time off.” (Ca. Ed. Code 44043.5.  Catastrophic leave 
program; Requirements; Adoption of regulations). (Note also that Labor Code 3208.3(f) cites to the Education Code 
for the purpose of describing what constitutes “notice” of decision by a district not to “reemploy”.)  

Consider the following in your analysis on the issue as to whether the physical injury was “catastrophic”: 

A “Subjective” standard based upon whether the applicant subjectively in terms of impact 
found/believed the injury to be “catastrophic” in terms of mechanism of injury, course of treatment, and resulting 
impairment, or a combination thereof. 

An “Objective” standard, i.e. whether a reasonable person in a like or similar situation would find 
the injury to be “catastrophic” in terms of mechanism of injury, course of treatment and resulting impairment, or a 
combination thereof. 

“Subjective/Objective” based on a totality of the circumstances, (mechanism of injury, 
past/present/future medical treatment, and resulting impairment) in that both the applicant and a reasonable person 
would find the injury to be “catastrophic”. 

A safe conclusion would be that generally, as the WPI increases, so too will the likelihood that the injury will be 
determined to be a “catastrophic” physical injury.  Note that LC 4660.1 provides that “A catastrophic injury, 
including, but not limited to, loss of a limb, paralysis, severe burn, or severe head injury. . .” with the clear 
implications that physical impairment/disability is an expressed consideration on determining whether the physical 
injury was “catastrophic”.  
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I. Relevant Case Involving Psychiatric Injury -- LC 3208.3

A. “Direct Result” and
Physical vs. Mental
Injury

Several cases have struggled with 
the issue of whether a “physical” 
manifestation, for example a heart attack, 
headaches or gastrointestinal problems, 
might be barred as arising out of a 
psychiatric injury.  Two decisions worth 
reviewing on this issue are McCoy v. County 
of San Bernardin, 2011 Cal. Wrk. Comp. 
P.D. LEXIS 225, and May Company v,
WCAB (Hull) (2001) 66 Cal. Comp. Cases
1378. Both suggest that where the job is of a
“stressful nature” and the stress results in an
onset of gastrointestinal injury (May
Company) or headaches (McCoy), neither are
(1) within the definition of psychiatric injury
as described in Labor Code 3208.3(a), and
thus are not barred by the “good faith
personnel action defense (LC 3208.3(h)); (2)
and appear to be compensable without a
finding of “predominantly caused” where the
employment “brought about the onset” and
thus contributed to the manifestation of the
physical condition. (For standard required
for establishing “causation of injury”, see
South Coast Framing, Inc. v. Workers'
Comp. Appeals Bd. (2015) 61 Cal.4th 291
[188 Cal. Rptr. 3d 46, 349 P.3d 141], and
Guerra v. WCAB (Porcini Inc.) (2016 2nd

Appellate District) 246 Cal. App. 4th 1301;
201 Cal. Rptr. 3d 623; 81 Cal. Comp. Cases
324; 2016 Cal. App. Lexis 337.

     See also, Xerox Corporation v. WCAB (Schulke)(2nd Appellate District) 82 
Cal. Comp. Cases 273, 2017 Cal.Wrk.Comp. LEXIS 13, holding that a heart 
attack resulting in death caused by 10% industrial stress was industrial where 
WCAB reasoned that when stress causes physical injury, that Labor Code § 
3208.3 does not apply, that Labor Code § 3208.3 applies only to physical 
injuries that are solely caused by psychiatric injury as described in County of 
San Bernardino v. WCAB (McCoy) (2012) 203 Cal.App. 4th 1469, 138 
Cal.Rptr. 3d 328, 77 Cal.Comp.Cases 219. Pursuant to McCoy defendant has 
burden of proof of establishing that applicant’s heart attack was caused solely 
by non-compensable psychiatric injury so as to avoid liability for death 
benefits.; See also, accord, Wang v. Southern California Edison (2015) 2015 
Cal.Wrk.Comp. P.D. LEXIS 511 (BPD) [See generally Hanna, Cal. Law of 
Emp. Inj. and Workers' Comp. 2d §§ 4.02[3], 4.68[1]-[3], 4.69; Rassp & 
Herlick, California Workers' Compensation Law, Ch. 10, §§ 10.04[1], 
10.06[3][d].] 

     See also, accord Wang v. Southern California Edison (2015) 2015 
Cal.Wrk.Comp. P.D. LEXIS 511 (BPD),  providing     “. . . .Section 3208.3 
clearly limits its application to psychiatric injuries. Generally, psychiatric 
injuries are those injuries that are diagnosed by the DSM-IV.  Heart conditions 
are not diagnosed under DSM-IV. Thus, heart conditions by legal definition 
cannot be psychiatric injuries; they are physical injuries.  In order for a heart 
condition to fall within the "mental-physical" definition of a psychiatric injury, 
the evidence must establish that industrial causation of the heart condition 
flows entirely from the psychiatric injury. 
     Defendant argues that the holding in McCoy should apply to the facts of this 
case. In McCoy, applicant pled an underlying psychiatric injury and pled 
headaches as a compensable consequence of the psychiatric injury. The court 
held: "[T]hat section 3208.3, subdivision (h), precludes recovery for physical 
manifestations that are directly and solely resulting from the psychological 
injury suffered as a result of good faith personnel actions." (McCoy, supra, 203 
Cal.App.4th at 1474 (emphasis in original).) McCoy expressed a limited 
exception for conditions that are solely the compensable consequence of a 
psychological injury, which is then found to be non-compensable. McCoy is 
factually distinguishable from this case because neither applicant nor 
defendant has pled a psychiatric injury under section 3208.3 and even if it were 
pled, defendant has not proven on this record that applicant's claimed heart 
injury was caused solely by a psychiatric injury, later found to be non-
compensable.  

Section 3208.3 is only applicable to psychiatric injuries. Where in 
cases like McCoy, a defendant contends that applicant's claimed 
physical condition is the sole result of a non-compensable 
psychiatric injury, defendant must prove that: 
1) Applicant suffered a psychiatric injury; and 

2) The psychiatric injury is not compensable pursuant to section 
3208.3; and, 

3) The psychiatric injury was the sole industrial cause of the
physical condition. 

     Here, applicant's claimed injury to his heart is not defined as a psychiatric 
injury in the DSM-IV and therefore it is not per se a psychiatric injury within 
the parameters of section 3208.3 and, on this record, defendant has not met its 
burden of proving that applicant's heart injury is a "mental-physical" 
psychiatric injury, using the three-pronged analysis above.”  
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Montenegro v. City of Los Angeles, PSI, 2016 Cal. Wrk. Comp. P.D. LEXIS 129 (Panel  
 Decision) 
 
 Applicant was a 
firefighter who sustained industrial 
prostate cancer which resulting in 
removal of his prostrate resulting 
in sexual dysfunction.  The parties 
stipulated that the rating with 
sexual dysfunction would rate  
78% and 74% without. Defendant 
argued that applicant was 
precluded from an impairment 
rating for sexual dysfunction 
pursuant to Labor Code § 
4660.1(c)(1).  The matter 
proceeded to MSC with the parties 
stipulating that the rating with 
sexual dysfunction would rate 78% 
and 74% without.  The WCJ found 
for the applicant awarding 78% PD 
reflecting erectile dysfunction.   
 In upholding the WCJ, 
the WCAB relied in part of 
Guzman and LC 4660.1(h).  Next the WCAB analyzed “compensable consequence” finding that this case involved a 
direct injury to the prostate that resulted in a prostatectomy.  It was the removal of the prostate gland which made 
ejaculation more difficult noting the urethra runs though the center of the prostate gland.   This matter the WCAB 
held involved a direct not a compensable consequence injury.   
 Thus, Labor Code § 4660.1(c)(1) does not preclude increased impairment rating for sexual dysfunction 
caused by removal of his prostate to treat his industrial prostate cancer, where sexual dysfunction was direct result  
from physical injury and not simply a derivative/consequential effect of physical injury noting that impairment 
should be assessed within four corners of AMA Guides to achieve most accurate rating of injured employee's 
permanent disability.; [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 8.02[3], [4][a], 
32.03A; Rassp & Herlick, California Workers' Compensation Law, Ch. 7, §§ 7.11, 7.12; The Lawyer's Guide to the 
AMA Guides and California Workers' Compensation, Chs. 3, 8;  Sullivan On Comp, 10.16, Use of 2013 Permanent 
Disability Schedule.] 
 

B. “Six Months Aggregrate Employment” 
 
 A claim of psychiatric injury requires six months aggregate employment.  See the decision of   Martinez v. 
Mass Precision, CompWest Insurance Company 2014 Cal.Wrk.Comp.P.D. LEXIS 577, which held that the 6 
months requirement under LC 3208.3(d) is satisfied where applicant worked in “dual capacity”, includes all periods 
with both the general and special employers.”.  See also, Bayajargal v. WCAB (Cul Bees Construction Co.) (2006) 
71 CCC 1829; Romero v. Cal.Ins. Guarantee Assn. (2005) 33 CWCR 75; Diaz v. WCAB 69 CCC 618 (Writ 
Denied) for explanation and analysis. 
 

C. Substantially Caused By A Lawful, Nondiscriminatory, Good Faith Personnel 
Action 

      
     “It is well settled law that an evaluating or treating physician must find the most accurate 
rating in a given case. In fact, under Labor Code § 4660.1(h), the legislature specifically 
addressed the limitations of other sub-sections in § 4660.1 by stating: "In enacting the act adding 
this section 4660.1, it is not the intent of the legislature to overrule the holding in Milpitas 
Unified School District v. WCAB (Guzman) (2010) 187 Cal.App. 4th 808." The facts of the 
instant case reflect that legislative mandate. Dr. Agatstein utilized the four corners of the AMA 
Guides to assign the most accurate ratings for the Applicant's prostate cancer and the 
devastating effects the surgery for that cancer caused in terms of surgical physical damage to the 
reproductive system and the direct consequences of that damage—the resulting sexual 
dysfunction. This case falls under the legislative exception to § 4660.1(c)(1) which is enunciated 
under § 4660.1(h). 
     The Defendant contends that Applicant's sexual dysfunction resulted from medical treatment 
for the underlying industrial injury to the prostate; thus the outcome, the lack of a prostate, is 
nothing more than a "compensable consequence." However, an injury to the prostate, in terms of 
sexual dysfunction, cannot be considered compensatory by the very definition of the word. The 
prostate is described as part of the internal organs of the male reproductive system, also called 
accessory organs.   The prostate gland is a walnut-sized structure that is located below the 
urinary bladder in front of the rectum. The prostate gland contributes additional fluid to the 
ejaculate. Prostate fluids also help to nourish the sperm. The urethra, which carries the ejaculate 
to be expelled during orgasm, runs through the center of the prostate gland. (Emphasis added) It 
is for those reasons that the Defendant's contention must fail.” 
 
Montenegro v. City of Los Angeles, PSI, 2016 Cal. Wrk. Comp. P.D. LEXIS at p. 130. 

Labor Code Section 3208.3 provides, “. . .No compensation. . .shall be 
paid by an employer for a psychiatric injury if the injury was substantially 
caused by a lawful, nondiscriminatory, good faith personnel action. . 
.’Substantial cause’ means at least 35 to 40 percent of the causation from 
all sources combined. . .” 
 
Editor’s Comments:  The Court of Appeal in reversing the WCAB merely 
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Northrop Grumman Corp. v. WCAB (2002, 
2nd Appellate District) 67 CCC 1415 

Applicant was accused by an African-
American subordinate of giving preferential treatment to Caucasian employees.  A second employee also accused 
the applicant of treating the complaining African-American employee harshly.  The employer conducted an 
investigation regarding the allegations of discrimination, as required by both state and federal law.  Although the 
report confirmed that the applicant was treating certain employees differently than others, it stopped short of 
confirming the race discrimination allegations.   The applicant was warned and initially punished, but the employer 
later reversed the punishment.  As a consequence of these events, applicant claimed a psychiatric injury.   

The WCJ at trial found for the applicant, and was upheld by the WCAB. 
Defendant sought review, arguing that any injury that occurred was barred by Labor Code §3208.3(h), as 

“substantially caused by a lawful, nondiscriminatory, good faith personnel action.”  In reversing the decision of the 
lower court, the Court of Appeal found the decision not to be supported by substantial evidence.  The Court relied 
on City of Oakland v. WCAB 99 Cal.App.4th 261 for direction, and in affirming the objective standard test wrote “the 
proper inquiry…is: was the factual basis, on which the employer concluded a dischargeable act had been committed, 
reached honestly after an appropriate investigation and for reasons that are not arbitrary or pretextual…”  The Court 
noted that state and federal law, as well as public policy, required the employer to conduct the investigation and 
therefore, once the court determined that a factual basis existed for the investigation (here allegations of race 
discrimination), any psychiatric injury arising from the investigation would be barred by L.C. §3208.3(h).  The 
Court left unresolved whether the investigation and related stressor were the “substantial cause” for the injury.  The 
case was remained for further proceedings. 

City of Oakland v. WCAB (Gullet) (2002 1st Appellate District) 67 CCC 705 

Applicant was employed as a supervisor with the City Parks and Recreation Department.  Due to budgetary 
cutbacks, the applicant feared his position would be 
eliminated.  The Parks and Recreation Director advised the 
applicant to take an alternate position, to avoid demotion 
or elimination of his position.  Despite taking the 
alternative position, the applicant was still demoted.  This 
demotion allegedly caused psychological injury.  The WCJ 
found injury, determining that the applicant’s demotion did 
not qualify as “good faith” personnel action, because 
management had misled the applicant. 

The Court of Appeal reversed, citing Larch v. 
Contra Costa County (1998) 63 CCC 831.  The court 
noted that the employer has the burden of proof on the 
defense of “good faith personnel action.”  In this case, there was no evidence that the employer intended to mislead, 
deceive, or defraud the applicant.  Further, there was no evidence that the employer’s conduct was outrageous or that 
bad intent was shown.  The Court of Appeal also discussed that the Board appeared to have applied a “no fault” 
standard.  Under the Board’s rationale, even if it were established that the employer was trying to do its best by its 
action for the employee, such actions would not be in good faith if they failed in their purpose or goal, and thus 
caused psychiatric injury.  The Court of Appeal therefore reversed the decision of the Board. 

held that the investigation was a ‘lawful, nondiscriminatory, good faith 
personnel action” with the case remanded with the trial court directed to 
decide the issue of whether the investigation and resulting stress was 
“substantial cause”, i.e. 35-40% responsible for the applicant’s 
psychiatric injury. 

     “…[good faith requires] honesty in fact in the conduct or 
transaction concerned” and that “any analysis of good faith 
issue, therefore, must look at the totality of the circumstances, not 
a rigid standard, in determining whether the action was taken in 
good faith.  To be in good faith, the personnel action must be 
done in a manner that is lacking outrageous conduct, is honest 
and with a sincere purpose, is without an intent to mislead, 
deceive, or defraud, and is without collusion or unlawful design.” 

 City of Oakland v. WCAB (Gullet) (2002 1st Appellate District)
67 CCC at p. 709. 
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San Francisco USD v. WCAB (Cardozo), (2010, First Appellate District) 75 CCC 1251. 
 
 Applicant claimed a CT 
psychiatric injury through 6/2006 
arising out of her employment as a 
bilingual elementary school teacher.  
The applicant claimed the injury 
was the result of stress from 
teaching two grades, two languages, and difficulties with her principal.  The WCJ selected an IME primarily to 
address the issue of causation of injury as between industrial, and nonindustrial, including the issue of good-faith 
nondiscriminatory personnel actions.   
 The IME opined on the issue of causation of injury that 15% was nonindustrial and 85% was related to the 
applicant’s work setting.  Of the 85% related to the work setting, the IME concluded that 60% was related to CT 
from her daily teaching assignment 
over 20 years and 40% associated 
with nondiscriminatory good-faith 
personnel action, including 
performance evaluations, future 
training plans, as well as reprimands.  
The IME then concluded the 
psychiatric injury was predominant as 
to all causes in that 51% of the cause 
of applicant’s injury was industrial 
(multiplying 60% -- daily teaching 
assignment, by  the 85% -- overall 
work related stress – producing 
52.7% ).  The WCJ held for the applicant, noting that the injury was predominant as to all causes, greater than 50% 
industrial related, and not “substantially caused” by good faith personnel actions, which requires 35% or greater be 
caused by good-faith nondiscriminatory personnel actions (85% multiplied by 40% equals 34%). 
 On reconsideration and before the Court of Appeal, defendant argued that the calculation should be without 
nonindustrial factors noting that the higher the nonindustrial factors, the more difficult it would be for the defendant 
to meet the “substantial cause” requirement.  Reconsideration denied.  Review denied. 
 
County of Sacramento v. WCAB (Brooks) (2013 3rd District Court of Appeal) 78 CCC 379, 215  
Cal.App.4th  785. 
 
 Applicant was a supervisor with the probation 
department who reported what he believed to be was a 
violation of protocol by a team member.  The applicant 
was advised by the assistant chief deputy that an 
internal affair investigation was underway.  The 
applicant responded by requesting either a reassignment 
or to be placed on administrative leave pending 
completion of the investigation.  Both requests were denied, but the applicant was provided with a shift change to 
allow the applicant to avoid working with the team member who he alleged had violated protocol.  Later, however, 
the applicant upon arriving to work learned that the subject team member was scheduled to work.  As a result of 
having to work with the subject team member, the applicant became too upset to work and filed a claim alleging 
psychiatric injury. 
 Defendant denied the claim asserting that the psychiatric injury was barred as substantially caused by a 
good faith personnel action pursuant to L.C. 3208.3. Ultimately the parties proceeded to an AME on the issue of 
causation of injury.  Addressing the issue of causation, the AME found the applicant’s disorder was caused by (1) 
the internal affairs investigation; (2) the subject team member’s complaint; and (3) the applicant’s feelings that his 
supervisors were not supporting him.  On this record, after trial the WCJ found for the applicant that the psychiatric 
injury was not substantially caused by good faith personnel action.   On reconsideration, the decision of the WCJ 
was reversed and remanded for further development on the issue of good faith personnel action.  Although 

    Labor Code 3208.3(h) provides “No compensation under this division shall be 
paid by an employer for a psychiatric injury if the injury was substantially caused by 
lawful, nondiscriminatory, good faith personnel action.  The burden of proof shall 
rest with the party asserting the issue. . .” 
     Labor Code 3208.3(b)(3) provides “for the purpose of this section, ‘substantial 
cause’ means at least 35 to 40 percent of the causation from all sources combined.” 

    Editor’s Comment:  The harshness of this decision is evidenced by application of 
the same figures except increasing the non-industrial causation in the Cardoza 
decision from 15% to 40%.  In this example, you would multiply 60% (overall work 
related cause) by 40% (good-faith lawful nondiscriminatory personnel action) 
which produces only 24% level which does not meet the “substantial cause” 
requirement to find no psychiatric injury.  Thus, the higher the nonindustrial 
component, the less likely the defendant will be able to meet the threshold 
requirement that the psychiatric injury was “substantially caused” by good-faith 
lawful, nondiscriminatory personnel action as a basis to avoid psychiatric liability.  
Note that the “substantially caused by lawful, nondiscriminatory, good faith 
personnel action” goes on the industrial side of the equation.  In that regard the 
holding in Cordoza regarding “PREDOMINATE AS TO ALL CAUSES 
COMBINED” is wrong in that calculation for industrial should have been 85% 
rather than 51%.  (Lecturers Comments:  Please carefully review this case and 
determine whether you agree with my analysis.) 

    See also, Larch v. Contra Costa County 63 CCC 831; 
Stockman v. State of California 63 CCC 1042, both accord on 
the definition of what causes a “lawful, nondiscriminatory good 
faith personnel action”.  “Personnel Action” is “conduct 
attributable to management and involving managing its business, 
including such things as reviewing, criticizing, demoting, 
transferring or disciplining an employee”.. 
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confusing, the AME clearly stated by supplemental report and at deposition that one-third of the psychiatric 
condition was caused by the internal affairs investigation.  Further applicant did not challenge whether or not the 
internal affairs investigation constituted a personnel action.  After further hearing the WCJ again found for the 
applicant finding that the good faith personnel action component was only one-third responsible for the psychiatric 
condition and thus not substantially caused by “good faith personnel action”.  The WCJ’s decision was upheld by 
split panel decision on reconsideration.   
 On petition for review, the Court of Appeal reversed and remanded for further development of the medical 
record.  In doing so the Court first noted that a “personnel action” is “conduct attributable to management and 
involving managing its business, including such things as reviewing, criticizing, demoting, transferring or 
disciplining an employee”.   Further, although the issue of causation of injury must be established by expert medical 
opinion, and the opinion of the expert is not better than the facts relied on in the formulation of that opinion.  In this 
case the Court noted that it was uncontroverted that 33% of the applicant’s condition was caused by a good faith 
personnel action related to the internal affairs investigation.  The Court noted that only an additional 2% was needed 
to establish defendant’s defense that the claim was barred as “substantially caused” by a “good faith personnel 
action”.  The Court further noted that the AME’s opinion was confusing and therefore did not constitute substantial 
evidence on the issue of the “Good Faith Personnel Action” defense.  The Court therefore reversed and remanded 
the matter back for further development of the medical record.  
 

D. “Predominate as to All 
Causes” 

 
Lockheed Martin v. WCAB (McCullough) 
(2002, 1st Appellate District) 67 CCC 245 
 
 Applicant sustained an injury to left 
forearm in 1986, arising out of her employment 
with GE, and was awarded 35.2% PD.  In 1988, 
she filed a CT injury claim, alleging injury to 
pulmonary and internal injury due to toxic exposure, and later amended this claim to allege psychiatric injury as a 
compensable consequence.  A further cumulative injury for the period ending April 1996 to right upper extremity 
and neck was also alleged and admitted by defendant.  Applicant also amended the third claim to allege a psychiatric 
injury as a compensable consequence. 
 The WCJ found no psychiatric injury determining that the injury was not “predominate as to all causes” 
under Labor Code §3208.3, which applied to all claims of psychiatric injury, including those pled as a compensable 
consequence.  On reconsideration, the applicant relied on Rebelo v. Washington Hospital (1999) 27 CWCR 159, 
which held a that a psychiatric injury pled as a compensable consequence requires only that there be a “mere 
contribution” to establish the injury a compensable. 
 After an extensive discussion of applicable case authorities, and legislative history, the Court of Appeal 
concluded that the legislature intended the “predominate as to all causes” standard to be applied to all claims of 
psychiatric injury, even where pled as a compensable consequence. 
 
Trugreen Landcare, Zurich North America, Petitioner v. WCAB (Carlos Gomez), (2010, Second 
Appellate District) 75 CCC 
385 (Writ Denied) 

Editor’s Comments:  Many defense attorneys are incorrectly arguing that this 
decision operates as a bar to all species of benefits, including medical 
treatment and temporary disability.  Recall that the defendant is required 
pursuant to L.C. 4600 to provide all medical care “reasonable or necessary 
to cure or relieve” the effects of an industrial injury.  Therefore even where a 
psychiatric injury pled as a compensable consequence is barred as not 
established “predominate as to all causes”, the defendant may be required to 
provide psychiatric treatment as a means to “cure or relieve” the admitted 
physical injury.  Also be reminded that LC 4660.1 expressly provides, 
“Nothing in this section shall limit the ability of an injured employee to 
obtain treatment for sleep dysfunction, sexual dysfunction, or psychiatric 
disorder, if any, that are a consequence of an industrial injury”.    Last,, 
defendant may also be required to provide TD during such ongoing treatment 
should the applicant be determined to not be P&S during said treatment. 

       “. . .the WCJ issues a Joint FA&O, finding that Applicant sustained two specific injuries- 
one to his back and psyche on 12/13/05 and a separate injury to his psyche on 11/29/05. The 
WCJ also found….it was predominately caused by the combined result of seeing his co-
worker’s dead body and his back injury . . .” 
 
                                    *                                *                              * 
 
     “. . .Thus, actual events of employment combined were more than 50% responsible for 
injury to the psyche.” 
 
Trugreen Landcare v. WCAB, 75 CCC pgs. 386-387. 
 
Editor’s Comments:  First, note that this is a pre-1/1/13 date of injury and therefore the 
requirement that the physical injury be “catastrophic” was not a requirement as it relates to 
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Applicant filed claims 
alleging a specific injury to his back 
and a compensable consequence 
psychiatric injury on 12/13/05 and a 
second specific on 11/29/05 as a 
result of seeing his co-worker and 
friend run over by a car and killed.   
The QME Dr. Greenzang found that 
the applicant’s psychiatric condition 
was 40% caused by the 11/29/05 specific injury, 40% by the specific 12/13/05 injury and the remaining 20% was 
caused by non-industrial factors. The WCJ issued a Joint F&A, finding that Applicant sustained two specific injuries 
– one to his back and psyche on 12/13/05 and a separate injury to his psyche on 11/29/05.  The WCJ also found that
Applicant’s psychiatric injury was compensable on an industrial basis pursuant to LC 3208.3(b)(1) since it was
predominately caused by the combined result of seeing his co-worker’s dead body and his back injury.  Defendant
filed a Petition for Reconsideration contending in relevant part that the WCJ improperly merged the dates of injury
to meet the predominant cause requirement.  They further contended that since only 40% was attributable to each
separate date of injury, the predominant cause requirement for each injury could not be met.

The WCJ recommended that the Petition be denied indicating that using LC 4663 to try to apportion the injury 
was contrary to the Board’s decision in Reyes v. Hart Plastering, 70 CCC 223, which held that whether an injury 
arises out of and occurs in the course of employment is governed by LC 3600 and 3208.3 (causation of injury) not 
LC 4663 (causation of disability).  The apportionment by QME Dr. Greenzang related to Applicant’s PD disability 
and not the injury itself.  Thus, actual events of employment combined were more than 50% responsible for injury to 
the psyche.  WCAB denied reconsideration.  Defendant filed a Petition for Writ of Review which was denied. 

E. “Sudden and
Extraordinary”

 Aresco v. WCAB (Marine World 
Africa USA) (2014) 79 CCC 1188, 
2014 Cal.Wrk. Comp. LEXIS 119 

Applicant, while employed as a 
maintenance worker with Marine World was 
diagnosed with Guillain- 
Barre Syndrome, a bacterial infection 
contracted at his workplace and therefore determined 
to be industrial.  In addition to the physical injury 
applicant claimed a psychiatric injury as a 
compensable consequence.  Defendant denied the 
psychiatric component under LC 3208.3(b) as 
applicant had been employed fewer than six months at 
the time of industrial injury.  Applicant pursued the 
psychiatric component asserting that the psychiatric 
injury was the result of  
a “sudden and extraordinary” employment condition.  
The matter proceeded to trial AOE/COE on the 
psychiatric claim.  The WCJ concluded that the 
severity or consequence of the debilitating symptoms 
of Applicant’s Guillain-Barre Syndrome, coupled with 

the back injury of 12/13/05.  Second, this decision is an analysis of “causation of injury” 
rather than “causation of disability,” an issue not evidently understood by the defendant.  The 
court’s decision correctly identified and analyzed this issue as involving “causation of injury”.  
This decision might be criticized when one considers how this holding might be useful to the 
defendant if one of the injuries were barred by the statute of limitations, or involved different 
employers? 
    It might be suggested that Trugreen stands for the proposition that separate and successive 
industrial injuries may be combined to establish an industrial psychiatric injury as a 
compensable consequence in meeting the industrially predominant as to all causes standard.  
This editor however believes that the holding merely turns on the “causation of injury” 
analysis. 

     Editor’s Comments:  Although the court did not expressly forbid consideration 
being given to whether the resulting “consequences” of the injury might be 
considered in an overall analysis of whether the event was “sudden and 
extraordinary”, the focus of this analysis must be on whether the mechanism of 
injury was uncommon, unexpected or unusual.  This editor believes that this analysis 
turns on whether the mechanism of injury was a risk associated with the occupation 
or job/services being performed.  See also Matea v. WCAB (2006) 144 Cal.App. 4th 
1435, 71 CCC 1522; State Compensation Ins. Fund v. WCAB (Garcia) (2012) 204 
Cal.App.4th 766, 77 CCC 307.   
      But see also, in a somewhat confusing opinion by WCAB Panel, Aguirre v. Ekim 
Painting North 2014 Cal.Wrk.Comp. P.D. LEXIS 488, injury determined to be 
“sudden and extraordinary” where applicant/painter who fell from a ladder, and 
unrebutted testimony from applicant was that in 9 years of working as a painter he 
had never lost his footing or fell.  

      See also, Production Framing Systems v. WCAB (Dove) 77 CCC 
756, in which the WCAB wrote, “. . . sudden and extraordinary 
condition as including. . .the type of events that would naturally be 
expected to cause psychic disturbances even in a diligent and honest 
employee. . .” “. . .an employment event is sudden and extraordinary if it 
is ‘something other than a regular and routine employment event or 
condition,’ that is, that the event was uncommon, unusual, and occurred 
unexpectedly. . .” * * *“. . Liberty Mutual presented no evidence that a 
falling balloon wall was a common, usual, regular, or routine 
employment condition.  Moreover, there was no evidence that a balloon 
wall falling on a worker is not the type of event that would naturally be 
expected to cause psychic disturbances even in a diligent and honest 
employee. . .” 

Production Framing Systems v. WCAB (Dove) 77 CCC at pg. 760 & 
762.
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the totally unexpected nature and uncertain outcome of the condition, was sufficient to exempt applicant’s 
psychiatric claim from the six-month employment rule.  
 On reconsideration, defendant argued that nothing uncommon, unexpected or unusual had occurred and 
therefore the “sudden and extraordinary” employment conditions were not met to establish the exception to the six-
month employment requirement for maintaining a psychiatric injury.  The WCJ responded in her Report and 
Recommendation, that “sudden and extraordinary” not only applies to the mechanism of injury but also the 
circumstances and consequences flowing from the injury.  The WCAB reversed the WCJ, writing that 
“extraordinary event” is an event which is “unusual, uncommon, and occurred unexpectedly”.  Further, the WCAB 
was not persuaded that “sudden or extraordinary” was satisfied by consequences or circumstances flowing from the 
injury.  Writ Denied.  
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Travelers Casualty & Surety Company v. 
Workers' Compensation Appeals Board 
(Dreher) 246 Cal.App. 4th 1101,2016 Cal. App. 
Lexis 321 
 
 Applicant was employed as a live-in 
maintenance supervisor for an apartment complex. As he 
was walking in the rain to another building in the 
complex, applicant slipped and fell on a slippery concrete 
walkway. He had worked for the apartment complex less 
than 6 months at the time of injury.  Applicant fractured 
his pelvis and claimed injuries to his neck, right shoulder, 
right leg, and knee; He also suffered gait derangement, a 
sleep disorder, headaches and ultimately psychiatric 
injury arising from the accident.  Applicant was evaluated 
in June 2011.  The evaluator concluded that applicant 
suffered a psychiatric disability as a result of the 
accident, including depression, difficulty sleeping, and 
panic attacks.  After hearing, the WCJ found the claim 
barred by LC 3208.3 as applicant did not have an 
aggregate of 6 months of employment at time of injury.  On 
reconsideration, the WCJ was reversed, with the WCAB 
finding that the injury was caused by an extraordinary 
employment condition and thus was not barred by section 
3208.3(d). Defendant sought writ of review.  
 The Court of Appeal annulled the WCAB's decision 
and remanded the matter. The court concluded that (1) it is 
the applicant who has burden of proof to establish accident 
was “sudden and extraordinary” as an exception to six month 
employment requirement Lab. Code, § 3208.3, and (2) where 
activity was “routine, and not uncommon, unusual, or a 
totally unexpected event” and thus one which could 
“reasonably be expected to occur”.. [See generally Hanna, 
Cal. Law of Emp. Inj. and Workers’ Comp. 2d § 4.02[3]d]; 
Rassp & Herlick, California Workers’ Compensation Law, 
Ch. 10, § 10.06[3][c].], 2016, Sullivan On Comp, Chapter 5, 
Section 5.31. 
 
 
 
 
 
 
 
 
 
 
 
 
 

     “. . . the claimant's accident was not ‘extraordinary’ within the 
meaning of Lab. Code, § 3208.3. The evidence showed that the 
claimant routinely walked between buildings on concrete walkways 
at the work site and that he slipped and fell while walking on rain-
slicked pavement. The claimant's testimony that he was surprised by 
the slick surface of the walkway because the other walkways had a 
rough surface, and his further testimony that the walkway was later 
resurfaced, did not demonstrate that his injury was caused by an 
uncommon, unusual, or totally unexpected event. The claimant's slip 
and fall was the kind of incident that could reasonably be expected 
to occur. Because the injury was not the result of a sudden and 
extraordinary event, the claimant's psychiatric injury claim was 
barred under § 3208.3, subd. (d). . .” 
 
Travelers Casualty & Surety Company v. Workers' Compensation 
Appeals Board (Dreher) 2016 Cal. App. Lexis at pg. 324 
 
     Editor’s Comments: The Dreher decision is a simple application 
of the requirement the injurious activity or event causing injury must 
not be “a risk inherent in the employment activity”, “routine or 
common” or an “expected event” for it to be “extraordinary” under 
LC 3208.3.  Further, of course it is the applicant who has the burden 
of proof on the issue of establishing “sudden and extraordinary” as 
it is the applicant “who benefits from the affirmative of the issue.”  
 

     See also, SIMIC v. Lowe’s Home Center, 2016 
Cal.Wrk.Comp. P.D. LEXIS 214 (BPD), in which applicant was 
moving refrigerator down stairs and fell, with refrigerator 
landing on top of him, psych injury was not barred by six-
month employment requirement where refrigerator falling 
down stair was determined to be “sudden and extraordinary”. 
[See generally Hanna, Cal. Law of Emp. Inj. and Workers’ 
Comp. 2d § 4.02[3][d]; Rassp & Herlick, California Workers’ 
Compensation Law, Ch. 10, § 10.06[3][c].], 2016, Sullivan On 
Comp, Chpter 5, Section 5.31. 
 
    See also, accord, Docena v. Layne Christensen Co., 2016 
Cal.Wrk. Comp. P.D. LEXIS 393, that jumping to avoid a large 
wrecking ball when cable holding snapped held “sudden and 
extraordinary under LC 3208.3 as exception to six month 
rule.[See generally Hanna, Cal. Law of Emp. Inj. and Workers' 
Comp. 2d § 4.02[3][d]; Rassp & Herlick, California Workers' 
Compensation Law, Ch. 10, § 10.06[3][c].]; Sullivan on Comp, 
Section 5.31, Psychiatric Injury – Six Month Rule. 
 
     See also, State of California, Department of Corrections and 
Rehabilitation (California Men’s Colony), v. Workers' 
Compensation Appeals Board,  (Van Dyk) (Court of Appeal, 
2nd Appellate District) 81 Cal. Comp. Cases 458; 2016 Cal. 
Wrk. Comp. LEXIS 51 (Writ of Review Denied), which held that 
successive injuries may be combined to meet burden 
predominant cause of psychiatric injury, despite the fact that 
the second injury alone did not meet 51 percent predominant 
causation standard, where two injuries combined amounted to 
the requisite greater than 50% industrial cause.  
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Lira, v. Premium Packing, PSI, 
administered by Sedgwick CMS, 
2015 Cal. Wrk. Comp. P.D. 
LEXIS 299. 
Applicant/truck driver was struck by a 
train while crossing railroad tracks on 
September 24, 2011. The  
employer was informed about the 
accident, and an employee representative 
observed the accident scene and talked to 
applicant about the accident. After the 
accident, the employer took the applicant 
to a company doctor. When applicant 
was examined by the doctor, he told the 
doctor about pain in his low back. The 
doctor told him there was nothing wrong 
with him. On cross-examination, 
applicant stated that the employer 
terminated him for failing to look both 
ways before crossing the railroad tracks. 
Applicant admitted that he did not have 
any anxiety or depression or sadness 
before he was terminated.  
 Applicant was examined by the 
QME who identified three stressors which caused applicant's psychiatric injury as follows: (1) 60% to the tractor-
train collision; (2) 25% to applicant's termination and financial problems; and (3) 15% to chronic physical problems 
from the injury. The QME concludes that the psychiatric injury is an industrial injury.  The defendant argued that the 
claim was barred as post-termination and the exception of  “sudden and extraordinary events of employment were 
the cause of injury” did not apply (LC 
3208.3(e)). The WCJ found for the applicant 
based on the opinion of the QME and that the 
psychiatric injury was the result of a “sudden 
and extraordinary events of employment”. 
 On reconsideration defendant argued 
that (1) the employer had no notice of a 
psychiatric injury prior to applicant's 
termination;  and (2) applicant's claim of 
psychiatric injury is barred pursuant to section 
3208.3(e)(2) because applicant did not report his 
psychiatric injury prior to his termination.  
 The WCAB began with a detailed 
review of the case law involving the definition 
of “sudden and extraordinary” involving an exception to the requirements of 6 months aggregate employment under 
Labor Code § 3208.3(d).  In the end the WCAB upheld the WCJ in determining the psychiatric injury was caused by 
“sudden and extraordinary events of employment” as an exception to the bar of post-term and 6-months aggregate 
employment in psychiatric injury.  The WCAB held that the test appears to be whether the event was “uncommon, 
unusual and totally unexpected” and “occur under extremely unusual circumstances”.  Although an automotive 
accident is not extraordinary, an accident between a train and a truck is extraordinary in that it is “uncommon, 
unusual and totally unexpected” in that it occurred under extremely unusual circumstances.  Last, the WCAB 
rejected defendant’s suggestion that Labor Code § 3208.3 requires workplace event or condition to be unforeseeable, 
in order to qualify for application of “sudden and extraordinary” exception. 
 
 
 
 

    “ The  issue of what constitutes an ‘extraordinary’ employment condition for purposes 
of Labor Code section 3208.3(d) was addressed in numerous cases. In Matea, supra, for 
example, the injured worker sustained an admitted injury while working in a Home 
Depot store when a rack of lumber fell on his left leg. Matea also alleged a psychiatric 
injury as a compensable consequence. He had not been employed for six months when 
the injury occurred, so the employer denied the psychiatric aspect of the injury, 
contending that the injury was not a sudden and extraordinary employment condition. 
(Matea, supra, at p. 1438.) The Matea court referred to the definition of extraordinary 
from Webster's Third New International Dictionary (1993) as "going beyond what is 
usual, regular, common, or customary" and "having little or no precedent and usually 
totally unexpected" (Webster's 3d New Intemat. Dict., supra, at p. 807) and concluded 
that lumber falling from a rack and injuring the applicant at a Home Depot store 
constituted an extraordinary employment condition, justifying an award of benefits for 
the ensuing psychiatric injury.” 
 
Lira, v. Premium Packing, PSI, administered by Sedgwick CMS, 2015 Cal. Wrk. Comp. 
P.D. LEXIS at pg. 300 
 
     Editor’s Comments:  In determining whether the psychiatric injury was caused by 
“sudden and extraordinary events of employment” as an exception to the bar of post-
term and 6-months aggregate employment in psychiatric injury, the test appears to be 
whether the event was “uncommon, unusual and totally unexpected” and “occur under 
extremely unusual circumstances” so that the likelihood of the claim being invalid is 
substantially reduced.  In addressing this issue both parties would be best served to put 
on evidence that the events are or are not “uncommon, unusual and totally unexpected” 
and “occur under extremely unusual circumstances”.  The focus seems to be on the 
legislative intent behind the defenses of psych post-term and the requirement of 6-months 
aggregate employment that is to limit fraudulent/invalid psychiatric claims. Last, it is 
noteworthy that in this Panel decision the WCAB rejected defendant’s suggestion that 
Labor Code § 3208.3 requires workplace event or condition to be unforeseeable, in order 
to qualify for application of “sudden and extraordinary” exception.      
 

 
      But recall also, Dreher v. Alliance Residential (2015) 2015 Cal.Wrk.Comp. 
P.D. LEXIS 345 (Split Panel Decision) where fall on “slippery” walkway was 
held “extraordinary”. 
 
     See also, Matea v. WCAB (2006) 144 Cal.App.4th 1435, 51 Cal.Rptr. 3d 314, 
71 Cal.Comp.Cases 1522, holding that "sudden and extraordinary" employment 
events are those events that are "uncommon, unusual and totally unexpected," 
and although motor vehicle accidents are generally not extraordinary events, 
accidents that occur under extremely unusual circumstances, citing California 
Insurance Guarantee Association . WCAB (Tejera) (2007) 72 Cal.Comp.Cases 
482 (WD) , may be interpreted as extraordinary, since the type of accident 
where train collides with tractor is not routine or ordinary but rather was 
uncommon and unexpected so as to fall within "sudden and extraordinary" 
exception. 
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F. The “Violent Act” Exception  
 
Larsen v. Securitas Security Services, 2016 Cal. Wrk. Comp. P.D. LEXIS 237 (Board Panel 
Decision) 
 

Applicant, a security guard sustained an accepted industrial injury to her neck, back, and bilateral shoulders 
from being hit by a car while walking 
through a parking lot on February 21, 
2013. Applicant also alleged injury to 
her psyche as a result of the accident.  
Applicant sought PD for physical and 
psychiatric injury as a compensable 
consequence arguing that the accident 
constituted a “violent act”, an 
exception to the LC 4660.1 
prohibition to PD resulting from 
psychiatric injury as a compensable 
consequence of the physical industrial 
injury.  The WCJ found that 
applicant's psychological permanent 
disability resulted from a “violent act” 
in accordance with Labor Code 
section 4660.1(c)  and thus was 
compensable. Defendant sought 
reconsideration.   

The WCAB upheld the WCJ finding that Labor Code § 3208.3(b), “violent act” is not limited solely to 
criminal or quasi-criminal activity, and may include other acts that are characterized by either strong physical force, 
extreme or intense force, or are vehemently or passionately threatening, including being hit by car from behind with 
enough force to cause lose consciousness.  [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 
4.02[3][a], [b], [f], 4.69[1], [3][a], 8.02[4][c][ii], [5], 32.02[2][a]; Rassp & Herlick, California Workers' 
Compensation Law, Ch. 7, §§ 7.05[3][b][i][ii], 7.06[6], Ch. 10, § 10.06[3][a], [b][i]. 10.16; Sullivan On Comp, 
10.16, Use of 2013 Permanent Disability Schedule.] 
 
Torres v. Greenbrae Management/SCIF (July 2017) 2017 Cal. Wrk. Comp. P.D. LEXIS 230, 82 
Cal.Comp.Cases 952, 45 CWCR 152 (WD).  
 
 Applicant, a tree trimmer fell 20 feet landing on his head.  Applicant claimed injury to various parts of 
body including injury to psyche as a compensable consequence.  Applicant also sought compensation under the 
Guzman Doctrine for sexual and sleep disorder contrary to LC 4660.1.  
 The WCJ ruled that the psychiatric disability was excluded by the 2013 enactment of LC 4660.1 which 
excluded psychiatric injuries as a compensable consequence of a work injury.  
 The applicant petitioned for reconsideration arguing that: (1) the psychiatric injury was a "direct result of 
the injury", (2) the injury was a "violent act" exception and (3) the injury was "catastrophic" as exceptions to § 
4660.1. The applicant also argued that § 4660.1 did not apply where the PD increase involving sleep and sexual 
disorders where it is assessed pursuant to Almaraz/Guzman Doctrine.  
 The WCAB held that the injury was a "direct cause" of the disability and therefore the "violent act" 
exception under § 4660.1(c) (2) (A) applied.  The panel cited Larsen v. Securitas Security Services (2016) 44 
CWCR 111 and Madson v. Michael J. Covaletto Ranches (Zenith Ins. Co.) (2017) 45 CWCR 65 observing that the 
fall from the tree and the resulting psychiatric disability, post- traumatic stress syndrome, was a "direct" cause of the 
injury and not a compensable consequence.  Further, the panel held that the "violent act" exception applied because 
the accident was (1) characterized by a strong physical force; (2) characterized by extreme or intense force, or (3) 
vehemently or passionately threatening. The panel observed that all three exceptions applied to this accident.   The 
panel never addressed whether the injury was a “catastrophic injury” because the "violent act" exception applied and 
made the claim compensable. The panel also held that § 4660.1 prohibited the add-on of sleep and sexual  

      “. . . Black's Law Dictionary defines ‘violent’ as follows: 
          1. Of, relating to, or characterized by strong physical force (violent blows to the legs). 
          2.  Resulting from extreme or intense force (violent death).  
          3. Vehemently or passionately threatening (violent words). (Black's Law Dictionary  
              (7th ed. 1999).) 
 
    . . . Here, applicant was struck by a car in a parking lot where she was conducting a 
walking patrol as a security guard. Furthermore, the evidence establishes that applicant was 
hit from behind with enough force to cause her to fall, hit her head, and lose consciousness. 
Being hit by a car under these circumstances constitutes a violent act. Applicant was 
therefore a victim of a ‘violent act’ within the definition of section 3208.3(b).  Thus, 
applicant is entitled to additional permanent disability for her psychological injury as an 
exception to section 4660.1(c). . .  
      “To perpetrate” is defined as: “To commit or carry out (an act, especially a crime)[.]” 
(Black's Law Dictionary (7th ed. 1999).) The Legislature has indicated a requirement that a 
violent act be ‘perpetrated’ upon the victim within numerous other statutes, but has omitted 
such language from section 3208.3. Thus, we conclude that for purposes of section 3208.3, a 
“violent act” is not limited solely to criminal or quasi-criminal activity, and may include 
other acts that are characterized by either strong physical force, extreme or intense force, or 
are vehemently or passionately threatening. 
 
Larsen v. Securitas Security Services, 2016 Cal. Wrk. Comp. P.D. LEXIS at pg. 241 
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dysfunctions to ratings. The panel found that it was a legislative 
intent, to exclude sleep and sexual dysfunction as an 
add-ons. To allow add-ons under Almaraz/Guzman analysis would 
circumvent the intent of § 4660.1. The panel also noted that the 
sleep and sexual dysfunctions are incorporated into the activities of 
daily living (ADL) under calculation at Table 1-2 of the AMA Guides. To allow sleep and sexual disorder add-on 
would duplicate the rating for the same condition.  
 
Allen v. Carmax, 2017 Cal. Wrk. Comp. P.D. LEXIS 303(BPD) 
 
 Applicant was 
employed as a satellite service 
manager when on 5/22/2014 
he sustained injury to his low 
back, right shoulder, neck, 
knees, and psyche, when 
brakes failed on car applicant 
was test-driving, causing car 
to hit cement pillar. 
 The WCAB upheld 
the WCJ  finding that 
(1) Labor Code § 
4660.1(c) does not preclude 
permanent disability  
award for psychiatric 
impairment caused by direct 
events of employment, and 
based on opinion of 
psychiatric qualified medical 
evaluator in this case, 20 
percent of applicant's 
psychiatric impairment 
directly resulted from events 
of  
employment and would be 
compensable regardless of 
whether applicant's injury 
constituted violent act, and 
(2) WCJ correctly found that 
applicant was not precluded 
under Labor Code § 
4660.1(c) from receiving 
increased permanent 
disability for psychiatric 
injury because applicant's 
mechanism of injury 
constituted "violent act" as 
described in prior panel decisions as act that is characterized by either strong physical force, extreme or intense 
force, or act that is vehemently or passionately threatening. Citing and discussing Lopez v. General Wax Co, 2017 
Cal.Wrk.Comp.P.D. LEXIS 291 (BPD), Partial amputation of finger after becoming stuck in machine constituted 
“violent act”; Guerrero v. Ramcast Steel Fabrication, 2017 Cal.Wrk.Comp. P.D. LEXIS 285, 82 Cal.Comp.Cases 
1222 (BPD), tool mechanic’s fingers amputated by machine  held ‘violent act’ and also ‘catastrophic injury’; Labor 
Code Section 4660.1(c); [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 
4.02[3][a], [b], [f], 4.69[1], [3][a], 8.02[4][c][ii], [5], 32.02[2][a]; Rassp & Herlick, California Workers' 
Compensation Law, Ch. 7, §§ 7.05[3][b][i][ii], 7.06[6], Ch. 10, § 10.06[3][a], [b][i].] 

       See also, accord Madson v. Cavaletto Ranches 45 
CWCR 65 involving truck roll over pining applicant 
upside down held “violent act” citing Larson v. 
Securitas Security 44 CWCR 111. 

          See also,  Lopez v. General Wax Co., 2017 Cal Wrk Comp PD LEXIS 291(BPD), holding that 
LC §4660.1(c) does not preclude recovery of TD benefits.  Award of 100% upheld to include 
psychiatric PD when applicant's finger was partially amputated after becoming stuck in machine,  not 
precluded under LC §4660.1(c) from receiving increased permanent disability for psychiatric injury 
because applicant's mechanism of injury constituted "violent act" as defined in LC 3208.3(b)  as "an 
act that is characterized by either strong physical force, extreme or intense force, or an act that is 
vehemently or passionately threatening," and, therefore, all of applicant's psychiatric impairment was 
compensable regardless of whether it was directly caused by getting her finger stuck in machine or 
whether it was caused as compensable consequence of her physical injuries. [See generally Hanna, 
Cal. Law of Emp. Inj. and Workers’ Comp. 2d § 
4.02[3][a],  [b], [f],  4.69[1], [3][a], 8.02[4][c][ii], [5], 32.02[2][a]; Rassp & Herlick, California 
Workers' Compensation Law, Ch. 7, §§ 7.05[3][b][i][ii], 7.06[6], Ch. 10, § 10.06[3][a], [b][i].] 
 
     See also, Guerrero v. Ramcast Steel, 2017 Cal.Wrk.Comp. P.D. LEXIS 285, 82 Cal.Comp.Cases 
1222, holding that fingers amputated by hydraulic punch press held within “violent act” and 
“catastrophic injury” exceptions to provision in Labor Code § 4660.1(c)(1) precluding increased 
permanent disability for psychiatric injuries arising out of compensable physical injuries.    [See 
generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 
4.02[3][a], [b], [f], 4.69[1], [3][a], 8.02[4][c][ii], [5], 32.02[2][a]; Rassp & Herlick, California 
Workers' Compensation Law, Ch. 7, §§ 7.05[3][b][i][ii], 7.06[6], Ch. 10, § 10.06[3][a], [b][i].]  
 
     See also, Zarifi v. Group 1 Automotive, 2018 Cal.Wrk.Comp.P.D. LEXIS 300 (BPD)Applicant was 
not entitled to PD resulting from compensable consequence psychiatric injury where injury to head (1) 
did not result in lose consciousness after striking his head, did not involve a fall, or immediate medical 
treatment, and force of incident was neither extreme nor intense for purposes of constituting "violent 
act pursuant to Labor Code § 3208.3," and (2) diagnosis of consciousness and cognitive disorders did 
not establish that applicant suffered "catastrophic injury" to his head as provided in Labor Code § 
4660.1(c)(2)(B), where none of evaluating physicians characterized applicant's injury as severe and 
diagnosed only minor concussion. Zarifi v. Group 1 Automotive, 2018 Cal.Wrk.Comp.P.D. LEXIS 300 
(BPD);  [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 
4.02[3][a], [b], [f], 4.69[1], [3][a],  8.02[4][c][ii], [5], 32.02[2][a]; Rassp & Herlick, California 
Workers' Compensation Law, Ch. 7, §§ 7.05[3][b][i][ii], 7.06[6], Ch. 10, § 10.06[3][a], [b][i]; SOC, 
Section 10.16, Use of 2013 PD Schedule.]   
 
     See also, Gonzales v. Swift Transportation, 2018 Cal.Wrk.Comp. P.D. LEXIS 354 (BPD), holding  
CT psychiatric injury was not barred as post-termination (LC § 3208.3(e)), when medical evidence 
established first treatment was prior to termination, but not prior to suspension.); Further,           
psychiatric injury not barred by good faith personnel action defense (LC § 3208.3(h) where 
termination for drinking did not meet objective reasonableness standard as undertaken in good 
faith, where testing completely negative for alcohol and sole basis was that there were used and 
unused alcohol bottles in office shared by applicant with many employees.  Last, defendant has burden 
of establishing good faith personnel action defense.  [See generally Hanna, Cal. Law of Emp. Inj. and 
Workers' Comp. 2d §§ 4.02[3][e], 4.65[1]; Rassp & Herlick, California Workers' Compensation Law, 
Ch. 10, § 10.06[3][e].] [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 
4.02[3][a], [b], [f], 4.69[3][a], [b], [d]; Rassp & Herlick, California Workers' Compensation Law, 
Ch. 10, § 10.06[3][b], [d].]   
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The Spine in Brief



Spinal Curves and Alignment



Orientation



Functions

• Flexible support
• Conducts nerve tissue
• Protects abdominal organs
• Provides attachment for limbs
• Facilitates ambulation



Structure 



The Motion Segment



Discs



Vertebrae and Nerve Tissue



Ligaments



Muscles



S-I Joint



Causes of Spinal Pain

• Bone
– Osteoporosis (reduced density = fragile)
– Fracture
– Tumor, etc



Causes of Spinal Pain
• Bone

– Structural abnormality
• Spondylolisthesis



Causes of Spinal Pain

• Bone
– Structural abnormality

• Scoliosis



Cause of Spinal Pain

• Bone
– Tumor (Benign Primary: Osteoid Osteoma)



Cause of Spinal Pain

• Bone
– Tumor: Cancer metastases (Renal clear cell CA)



Causes of Spinal Pain

Joint
– Facet arthritis (“Facet Syndrome”)

• Degenerative OA due to disk degeneration
• Other arthritis (gout, inflammatory like RA, etc)



Cause of Spinal Pain

• Disk Pathology
– Minor degeneration (‘sprain’)
– Annular tears





Cause of Spinal Pain

• Disc Herniation/Protrusion/Etc



Cause of Spinal Pain

• Central and/or Foraminal Stenosis



Cause of Spinal Pain: S-I Joint



Diagnostic Procedures

• History

• Exam



Diagnostic Procedures
• Imaging

– Bone Scan
• Gauges activity of bone formation (recency of fx)

– Xray
• AP & Lateral with patient standing for L-S
• flex/ext if concern for instability

– MRI
• Gives best information for nerve, disc and many bone 

conditions

– CT
• Gives better bone detail in some cases



Diagnostic Procedures

• Electrodiagnostics
– NCV (NCS) measures speed, strength of sensory 

impulse traveling in nerve
– EMG measures muscle response or electrical 

activity in response to a nerve's stimulation of the 
muscle

– Many nerves conduct in two directions; EMG only 
measures the direction from spinal cord to muscle 
(motor) so will not detect abnormality of direction 
from periphery to spinal cord (sensory)



Diagnostic Procedures
• Injections, Diagnostic and Therapeutic

– MBB: anesthetic injection to sensory nerve from facet; if 
reduces pain, supports reason for RFA

– Facet: anesthetic(and steroid) injection into facet joint to 
ease pain of arthritis there

– SNRB: selective nerve root block with anesthetic to prove if 
that nerve is pain generator

– ESI: epidural injection with anesthetic and steroid; effect 
can be over more than one nerve root; contrast often used 
to see contour of nerve root

– RFA: radio frequency ablation of facet innervation (a type 
of facet rhizotomy)

– S-I: anesthetic (possible steroid also) into S-I joint



Spine Diagnostic Procedures

• Blood Tests
– CBC, uric acid, RA, ANA, ESR, CRP, HLAb-27

• Used to R/O spondylarthropathy (inflammatory 
disease of spinal joints) like ankylosing spondylitis



Treatment of Spinal & Radicular Pain
• Time, Gentle Motion, Light Duty, Education
• Meds: NSAIDs, Analgesics, Relaxants
• Manual: OMT, DC, PT, HEP, TENS (Massage, 

AcuP)
• Injection: reduce inflammation/help mobility

– Nerve ablation
• Surgery:

– Decompression
– Fusion when necessary
– Disc replacement



Treatment of Spinal & Radicular Pain

• Spinal Cord Stimulation (SCS)
– Electrode placed over spinal cord produces signals 

which, in the brain, mask pain signals from site of 
noxious stimuli (works better for radicular than 
axial pain)

– Small battery and computer implanted in 
subcutaneous tissues to power the electrode; this 
can be programmed by manufacturers technicians

– Is preceded by trial implantation to prove efficacy



MAS Concept of Common Acute LBP

• 1) It’s not a ‘pulled muscle’  
• 2) With reasonable medical probability, the 

pathology is injury to fibers of the annulus, much 
like an ankle sprain

• 3) An inflammatory environment is caused 
• 4) This inflammation causes irritation of adjacent 

nerves
• Those that innervate the outer annulus (back ache)
• And nerve roots, causing

– Spasm in lumbar muscles supplied by dorsal branch of n root
– Radicular pain into lower limb



Cause of Spinal Pain

• Disk Pathology
– Minor degeneration (‘sprain’)
– Annular tears



MAS Concept of Common Acute LBP

• 5) Spasm reduces movement in the motion 
segment; this impairs nutrition to tissues of the 
disc which slows healing

• 6) Gentle movement of the spine enhances disc 
nutrition; reducing spasm does the same

• 7) Remaining active, resting frequently (supine), 
and having manual treatment to reduce spasm 
(DC, OMT, HEP, ice & stretch, pills) speed healing

• 8) Healing usually takes several weeks, the same 
as for moderately severe ankle sprain



Discs
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Medical-Legal Procedures 
LC 4060, 4061, 4062, 4062.1, 4062.2 

 
The following represents a summary and analysis of some of the most recent case decisions issued by the 
California Supreme Court, California Court of Appeal, and the Workers’ Compensation Appeals Board, and 
Statutes which the Editor believes is significant to the Medical-Legal process, as well as the practice of 
Workers' Compensation law generally. The summaries are only the Editor's interpretation, analysis, and legal 
opinion, and the reader is encouraged to review the original case decision in its entirety.  

Practitioners should proceed with caution when citing to this panel decision and should also verify the subsequent history of the 
decision. WCAB panel decisions are citeable authority, particularly on issues of contemporaneous administrative construction of 
statutory language [see Griffith v. WCAB (1989) 209 Cal. App. 3d 1260, 1264, fn. 2, 54 Cal. Comp. Cases 145]. However, WCAB 
panel decisions are not binding precedent, as are en banc decisions, on all other Appeals Board panels and workers' compensation 
judges [see Gee v. Workers' Comp. Appeals Bd. (2002) 96 Cal. App. 4th 1418, 1425 fn. 6, 67 Cal. Comp. Cases 236]. While WCAB 
panel decisions are not binding, the WCAB will consider these decisions to the extent that it finds their reasoning persuasive [see 
Guitron v. Santa Fe Extruders (2011) 76 Cal. Comp. Cases 228, fn. 7 (Appeals Board En Banc Opinion)].  Panel Decisions which are 
designated as “Significant” by the WCAB, while not binding in workers compensation proceedings, are intended to augment the body 
of binding appellate court and en banc decision and is limited to panel decisions involving (1) issue(s) of general interest to the 
workers’ compensation community, especially a new or recurring issue about which there is little or no published case law; and (2) 
upon agreement en banc of all commissioners on the significance and importance of the issues presented and resulting decisions. 
(See Elliot v. WCAB (2010) 182 Cal.App. 4th 355, 361, fn. 3, 75 CCC 81; Larch v. WCAB (1999) 64 CCC 1098, 1099-1100 (writ 
denied). 

 
I. General Discussion. 

 
Resolving issues involving MEDICAL LEGAL PROCEDURES starts with three questions: (1) What is 
the Date Of Injury; (2) Is Applicant Unrepresented or Represented; and (3) What is the Issue Being 
Contested, (AOE/COE, PD, TD/ Entitlement to Job Displacement Benefits). 
 
This presentation is limited to DOI post 1/1/05.  However, with regards to pre-1/1/05 DOI, the procedures 
will depend on the DOI to determine the applicable statutory procedures.   
 
Admissible medical opinions are limited to those of the Treater and PQME/AME pursuant to the procedures 
contained in Labor Codes 4060, 4061, 4062, 4062.1, 4062.2, 4610, AD Rule 32(b) and other applicable AD 
Rules.  Issues involving medical treatment are limited to the UR/IMR process. (See generally, UR/IMR 
Outline, and  Lab. Code §§4610, 4610.1, 4610.5, 4610.6, 4616.3, 4616.4) 
 

A. Admissible Evidence 
 
 Procedures to obtain admissible evidence to establish an entitlement to PD/TD or medical 
treatment has been the subject of considerable litigation during the past decade.  Now in large part due to 
the decisions of (1) Batten v. WCAB (2015) 241 Cal. App. 4th 1009; 194 Cal. Rptr. 3d 511; 80 Cal. 
Comp. Cases 1256; 2015 Cal. App. LEXIS 964 (Court of Appeal Published), (2) Dubon v. World 
Restoration Inc., SCIF (2014) 79 CCC 1298, 79 CCC 566, 79 CCC 313, 42 CWCR 219 (En Banc 
Decision), and (3) Navarro v. City of Montebello (2014) 79 Cal. Comp. Cases 418; 2014 Cal. Wrk. 
Comp. LEXIS 41 (En Banc Decision) many of these issues have been resolved. 
 The law appears clear that the only medical evidence from the treating physician or secured 
through medical-legal procedures (LC 4060, 4061, 4062, et seq,) are admissible to establish applicant 
entitlement to PD/TD, and to establish injury.  Labor Code sections 4050, 4064(d), 4605 and 5701 do not 
provide an alternate procedure for a party to obtain admissible medical evidence. 
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Batten v. WCAB (2015) 241 Cal. App. 4th 1009; 194 Cal. Rptr. 3d 511; 80 
Cal. Comp. Cases 
1256; 2015 Cal. App. 
LEXIS 964 (Court of 
Appeal Published) 
 
 Applicant sustained 
injury to her jaw, shoulders, 
knees, neck, and low back 
arising out of and occurring in 
the course of her employment 
as a registered nurse. She also 
claims she sustained a 
psychiatric injury as a result of 
the physical injuries. The 
parties selected an Agreed 
Medical Evaluator in 
psychiatry. The physician 
found the applicant’s 
psychiatric injury was not 
predominantly caused by her 
employment.   The Worker’s 
Compensation Judge 
authorized the applicant to 
obtain their own qualified 
expert in psychology at her 
own expense pursuant to 
section 4064(d). The physician 
selected by the applicant 
opined that 51% of applicant’s 
psychiatric condition was due 
to work-related injuries and 
therefore that the applicant had 
sustained an industrial 
psychiatric injury. The matter 
proceeded to trial with the 
WCJ finding the medical 
report of the physician 
obtained pursuant to LC 
4064(d) to be admissible, the 
better reasoned and more 
persuasive report, and that 
therefore the applicant had sustained a psychiatric injury. Defendant filed a petition for reconsideration 
arguing the report was not admissible as not secured pursuant to medical-legal procedures pursuant to 
Labor Code Sections 4060, 4061, 4062, 4062.1 4062.2.  
 The WCAB granted reconsideration and issued an opinion and decision concluding the report 
was not admissible and the WCJ should have relied on the report of the Agreed Medical Evaluator. The 
board concluded that LC 4064 (d) provides that medical legal evaluations obtained outside the procedures 
of 4060, 4061, 4062, 4062.1 4062.2 are not admissible. Applicant filed a petition for writ of review.  
 Court of Appeal, affirming WCAB decision, held that medical evaluations from physician 
retained by applicant at applicant’s own expense pursuant to Labor Code § 4064(d) are (1) inadmissible 
before WCAB pursuant to Labor Code § 4061(i); and (2) that “plain and unambiguous language” of 

      See also, Tenet/Centinela Hospital Medical Center v. WCAB (2000) 65 CCC 477, 
treatment dispute involving discharged and need for further care required applicant to 
follow medical-legal procedures pursuant to LC 4061/62 in effect in 2000. 
 
See also, accord, Ward v. City of Desert Hot Springs (2006) 34 CWCR 266, 71 CCC 
1313 (WCAB Significant Panel Decision) where the WCAB upheld the WCJ noting the 
limiting language contained in LC 4060(c) and 4062.2(a) which provides that medical 
evaluations “shall be obtained only” by the procedures contained in 4060 & 4062.2, 
without mention of 4064.  The WCAB noted the conflict between 4064(d) and 4062.2 
was irreconcilable and therefore the newly amended sections of 4060 and 4062.2 must 
prevail over the older section of 4064.    
 
See also, Cortez v. WCAB (2006) 136 Cal.App.4th 596, 71 CCC 155 in which applicant 
attempted to secure medical-legal opinions under LC sections 4050 and/or 5701, and 
both held improper and therefore reports inadmissible on a pre-SB-899 med-legal 
case.  The only way in which to obtain an admissible med-legal report is pursuant to 
LC 4062 et. seq. 
 
     The Board noted that section 4605 is contained in article 2 of chapter 2 of part 2 
of division 4 of the Labor Code, which is titled “Medical and Hospital Treatment.” 
Considering this context, the Board concluded that the term “consulting physician” 
in section 4605 means “a doctor who is consulted for the purposes of discussing 
proper medical treatment, not one who is consulted for determining medical-legal 
issues in rebuttal to a panel QME.” We agree with the Board.  Section 4605 
provides that an employee may “provide, at his or her own expense, a consulting 
physician or any attending physicians whom he or she desires.” When an employee 
consults with a doctor at his or her own expense, in the course of seeking medical 
treatment, the resulting report is admissible.” Batten v. WCAB (2015) 241 Cal. 
App. 4th 1009; 194 Cal. Rptr. 3d 511; 80 Cal. Comp. Cases 1256; 2015 Cal. App. 
LEXIS 964 (Court of Appeal Published) 

     Editor’s Comments:  While the holding in Batten appears to put to rest securing 
a privately retained medical-legal report not secured pursuant to Labor Code 
Sections 4060, 4061, 4062, 4062.1 4062.2 for the purpose of establishing injury 
and arguably entitlement to PD, Batten left unaddressed securing a medical report 
for purposes of discussing proper medical treatment, but see infra,  Catin v. J.C. 
Penney, Inc., American Home Assurance, 2017 Cal. Wrk. Comp. P.D. LEXIS 106 
(BPD), which put to rest securing a medical report” for purposes of addressing 
issues involving medical treatment. See also, Dubon v. World Restoration Inc., 
SCIF (2014) 79 CCC 1298, 79 CCC 566, 79 CCC 313, 42 CWCR 219 (En Banc 
Decision), and  Navarro v. City of Montebello (2014) 79 Cal. Comp. Cases 418; 
2014 Cal. Wrk. Comp. LEXIS 41 (En Banc Decision) 
     Therefore, LC section 4050, 4064(d), 4605 and 5701 all appear to be without 
consequence and of no real value post Batten which limits admissible medical 
evidence to that secured from the PTP and through the med-legal process, and as 
supplemented by VR evidence in establishing WPI and the resulting award of PD.  But 
note that the holding in Batten appears to be in direct conflict with the Supreme 
Court’s decision in Valdez v. WCAB (11/14/13, Cal. Supreme Court) 57 Cal.4th 1231, 
78 CCC 1209. 
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Labor Code § 4061(i) bars admissibility of privately retained physicians; and (3) that Labor Code § 4605 
authorizing employees to obtain at their own expense “a consulting physician or any attending physicians 
whom he or she desires” refers to physician consulted for purposes of discussing proper medical 
treatment, whose reports are, therefore, admissible, but does not permit admission of report by physician 
retained solely for purpose of rebutting opinion of agreed medical evaluator as to injury or disability. 

Catlin v. J.C. Penney, Inc., American Home Assurance, 2017 Cal. Wrk. Comp. P.D. 
LEXIS 106 (BPD) 

Applicant sustained 
injury which was ultimately 
resolved via C&R with open med. 
 An issue arose over medical 
treatment with defendant seeking 
to return the applicant for re-
examination to the AME  
pursuant to LC 4050.  The WCJ 
agreed by minute order.   

On removal, the WCAB 
held that Applicant may not be 
compelled to attend 4050 
consultation re-examination with 
AME post C&R with open med, 
as the original purpose of Labor 
Code § 4050 was subsumed by 
more specific statutes, 
including Labor Code §§ 
4060, 4061, 4062, and 4610.  
Labor Code § 4050 cannot 
circumvent process set forth in 
these provisions, in the absence of 
additional issues beyond medical 
treatment justifying further 
examination pursuant to 
including Labor Code §§ 
4060, 4061, 4062. The Court 
provided an excellent discussion 
and analysis citing Nunez v. 
Workers ' Comp. Appeals Bd., 
136 Cal.App.4th 584 [71 
Cal.Comp.Cases 161]; Cortez v. 
Workers' Compensation Appeals 
Bd., 136 Cal.App.4th 596 [71 
Cal.Comp.Cases 155]; Batten v. 
Workers' Comp. Appeals Bd. 
(2015) 241 Cal.App.4th 1009, 
1015.  [See generally Hanna, Cal. 
Law of Emp. Inj. and Workers' 
Comp. 2d §§ 
1.11[3][g], 22.06[1], 22.07[2][a],
 22.11[11], 24.03[4]; Rassp & Herlick, California Workers' Compensation Law, Ch. 15, § 15.03, Ch. 16, § 

Editor’s Comments:  While the holding in Batten puts to rest securing a privately 
retained medical-legal report not secured pursuant to Labor Code Sections 4060, 
4061, 4062, 4062.1 4062.2 for the purpose of establishing injury and entitlement to 
PD, Catin also puts to rest securing a medical report” for purposes of addressing 
issues involving medical treatment. 

     See, Ventura v. The Cheesecake Factory, Zurich American Insurance Company, 
2014 Cal. Wrk. Comp. P.D. LEXIS 417 (BPD) where matter dropped from calendar 
despite no objection by Defendant to applicant’s DOR as Labor Code § 4061(i), as 
amended by SB 863, expressly requires evaluation by agreed or qualified medical 
evaluator before parties can file declaration of readiness to proceed on issue of 
permanent disability, and no waiver by Defendant because Labor Code § 
4061contains no specific time limits for objection to treating physician's permanent 
disability findings, and defendant acted reasonably and timely in medical legal 
process.); [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 
1.11[3][g], 22.06[1][a], [2], 22.11[7], 26.03[4], 32.06[1]; Rassp & Herlick, 
California Workers' Compensation Law, Ch. 15, § 15.03[2], Ch. 16, § 16.54[7]. 
Sullivan on Comp, Section 15.17, Declaration of Readiness to Proceed] 

     See also, Luisa Lopez v. County of San Joaquin, PSI, administered by Tristar Risk 
Management, 2017 Cal. Wrk. Comp. P.D. LEXIS 197, held that applicant entitled to 
QME/AME re-examination on petition to reopen pursuant Labor Code § 4062.3(k), as 
the report after re-examination is admissible on existence, prior to end of five-year 
period, of new and further disability. [See generally Hanna, Cal. Law of Emp. Inj. and 
Workers' Comp. 2d §§ 22.06[1][e], 32.06[1][f]; Rassp & Herlick, California 
Workers' Compensation Law, Ch. 15, § 15.03[4][f]. Sullivan on Comp, Section 14.52, 
Subsequent Evaluation and Additional Qualified Medical Evaluator Panels in 
Different Specialties] 

     See also,  Yarbrough v. Southern Glazer’s Wine and Spirits, 2017 Cal. Wrk. Comp. 
P.D. LEXIS 508 (BPD), holding  Labor Code § 4062.2(f) only precludes withdrawal 
from agreed medical examiner after agreed medical examiner has conducted 
evaluation, but does not preclude unilateral withdrawal by party before submitting to 
evaluation. [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 
1.11[3][g], 22.06[1][a], 22.11[11], 26.03[4]; Rassp & Herlick, California Workers' 
Compensation Law, Ch. 15, § 15.03[1], [2], Ch. 16, § 16.54[11], Ch. 19, § 19.37. 
Sullivan on Comp, Section 14.29, Medical-Legal Process – Represented Employee] 

     See also, Dorantes v, Dirito Brouthers and Insurance Co. of the West, 2017 Cal. Wrk. 
Comp. P.D. LEXIS 237 (BPD), holding that although 8 Cal. Code Reg. §38(i) creates 
guidelines for the timeline for supplemental QME report, the 60 day requirement when 
read with Labor Code §4062.5 does not mandate replacement QME Panel absent good 
cause such as that the delay would result in prejudice to the parties, and the issue of 
whether the QME report was substantial evidence was not grounds for replacement under 
8 Cal. Code Reg. §31.5. See also, Garcia v. Child Development, Inc. 2017 
Cal.Wrk.Comp.P.D. Lexis 112, Alvarado v. CR&R Inc, 2016 Cal.Wrk.Comp.P.D. LEXIS 
112, Corrando v. Aquafine Corp. 2016 Cal.Wrk.Comp.P.D. LEXIS 318  [See 
generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 22.11[4], [6], 22.13; 
Rassp & Herlick, California Workers' Compensation Law, Ch. 16, § 16.54[6], [14].] 

https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://advance.lexis.com/search/?pdmfid=1000516&crid=8b593620-5243-4bf5-b0cc-a3473f84e973&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+106&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=17c984a6-534b-4923-a6e6-eb18eebf3f23
https://www.lexis.com/research/buttonTFLink?_m=862f6493892830dc793e0a1dfd1c683f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20417%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=CAL.%20LAB.%20CODE%204061&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=f62b203cfdda127e778cc45e4b62066a
https://www.lexis.com/research/buttonTFLink?_m=862f6493892830dc793e0a1dfd1c683f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20417%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=CAL.%20LAB.%20CODE%204061&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=c9cadf0d5e957e9d624de41722894287
https://www.lexis.com/research/buttonTFLink?_m=862f6493892830dc793e0a1dfd1c683f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20417%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=CAL.%20LAB.%20CODE%204061&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=c9cadf0d5e957e9d624de41722894287
https://www.lexis.com/research/buttonTFLink?_m=862f6493892830dc793e0a1dfd1c683f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20417%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=7&_butInline=1&_butinfo=CA%20LAW%20OF%20EMPLOYEE%20INJURIES%20WORKERS%20COMP%201.11&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=132ec8f22aecd7c16b62646c1f45ec7a
https://www.lexis.com/research/buttonTFLink?_m=862f6493892830dc793e0a1dfd1c683f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20417%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=7&_butInline=1&_butinfo=CA%20LAW%20OF%20EMPLOYEE%20INJURIES%20WORKERS%20COMP%201.11&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=132ec8f22aecd7c16b62646c1f45ec7a
https://www.lexis.com/research/buttonTFLink?_m=862f6493892830dc793e0a1dfd1c683f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20417%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=8&_butInline=1&_butinfo=CA%20LAW%20OF%20EMPLOYEE%20INJURIES%20WORKERS%20COMP%2022.06&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=070862507aa855b39e34438beea538f8
https://www.lexis.com/research/buttonTFLink?_m=862f6493892830dc793e0a1dfd1c683f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20417%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=9&_butInline=1&_butinfo=CA%20LAW%20OF%20EMPLOYEE%20INJURIES%20WORKERS%20COMP%2022.06&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=df4526e6541e9d391c19fdfd40bd2d00
https://www.lexis.com/research/buttonTFLink?_m=862f6493892830dc793e0a1dfd1c683f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20417%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=10&_butInline=1&_butinfo=CA%20LAW%20OF%20EMPLOYEE%20INJURIES%20WORKERS%20COMP%2022.11&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=154f2ab69940b5821776e799e825fe86
https://www.lexis.com/research/buttonTFLink?_m=862f6493892830dc793e0a1dfd1c683f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20417%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=11&_butInline=1&_butinfo=CA%20LAW%20OF%20EMPLOYEE%20INJURIES%20WORKERS%20COMP%2026.03&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=cb0e2201c187a375e5844becfe3b945d
https://www.lexis.com/research/buttonTFLink?_m=862f6493892830dc793e0a1dfd1c683f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20417%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=12&_butInline=1&_butinfo=CA%20LAW%20OF%20EMPLOYEE%20INJURIES%20WORKERS%20COMP%2032.06&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=2b81d0e83f4969f9e6745e93f8433bba
https://advance.lexis.com/search/?pdmfid=1000516&crid=dd0e4a12-9566-4dd2-bbb6-5058ced25ab4&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+197&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=db3a297c-15f5-430b-b7cf-ca0d3f7bfa5e
https://advance.lexis.com/search/?pdmfid=1000516&crid=dd0e4a12-9566-4dd2-bbb6-5058ced25ab4&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+197&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=db3a297c-15f5-430b-b7cf-ca0d3f7bfa5e
https://advance.lexis.com/search/?pdmfid=1000516&crid=dd0e4a12-9566-4dd2-bbb6-5058ced25ab4&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+197&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=db3a297c-15f5-430b-b7cf-ca0d3f7bfa5e
https://advance.lexis.com/search/?pdmfid=1000516&crid=dd0e4a12-9566-4dd2-bbb6-5058ced25ab4&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+197&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=db3a297c-15f5-430b-b7cf-ca0d3f7bfa5e
https://advance.lexis.com/search/?pdmfid=1000516&crid=67b8e43c-3dfd-4fa8-a0b9-89cb22de6c4b&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+508&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=743a28fa-7675-45ec-8fb5-f45bdac5d224
https://advance.lexis.com/search/?pdmfid=1000516&crid=67b8e43c-3dfd-4fa8-a0b9-89cb22de6c4b&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+508&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=743a28fa-7675-45ec-8fb5-f45bdac5d224
https://advance.lexis.com/search/?pdmfid=1000516&crid=67b8e43c-3dfd-4fa8-a0b9-89cb22de6c4b&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+508&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=743a28fa-7675-45ec-8fb5-f45bdac5d224
https://advance.lexis.com/search/?pdmfid=1000516&crid=67b8e43c-3dfd-4fa8-a0b9-89cb22de6c4b&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+508&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=743a28fa-7675-45ec-8fb5-f45bdac5d224
https://advance.lexis.com/search/?pdmfid=1000516&crid=67b8e43c-3dfd-4fa8-a0b9-89cb22de6c4b&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+508&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=743a28fa-7675-45ec-8fb5-f45bdac5d224
https://advance.lexis.com/search/?pdmfid=1000516&crid=67b8e43c-3dfd-4fa8-a0b9-89cb22de6c4b&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+508&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=Lg25k&earg=pdpsf&prid=743a28fa-7675-45ec-8fb5-f45bdac5d224
https://advance.lexis.com/search/?pdmfid=1000516&crid=507fb61a-15e9-4c13-a2ce-4f6758c06c84&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+237&pdstartin=hlct%3a1%3a1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=s81d9kk&earg=pdpsf&prid=3ecab9ce-aa8c-4c2f-b901-d1a326e38d32&srid=376b41e3-6b7b-4f57-b35d-2591a29941fa
https://advance.lexis.com/search/?pdmfid=1000516&crid=507fb61a-15e9-4c13-a2ce-4f6758c06c84&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+237&pdstartin=hlct%3a1%3a1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=s81d9kk&earg=pdpsf&prid=3ecab9ce-aa8c-4c2f-b901-d1a326e38d32&srid=376b41e3-6b7b-4f57-b35d-2591a29941fa
https://advance.lexis.com/search/?pdmfid=1000516&crid=507fb61a-15e9-4c13-a2ce-4f6758c06c84&pdsearchterms=2017+Cal.+Wrk.+Comp.+P.D.+LEXIS+237&pdstartin=hlct%3a1%3a1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=s81d9kk&earg=pdpsf&prid=3ecab9ce-aa8c-4c2f-b901-d1a326e38d32&srid=376b41e3-6b7b-4f57-b35d-2591a29941fa


www.montarbolaw.com Page 100 
 

16.54[11], Ch. 19, § 19.37.] 
 
 Valdez v. WCAB (11/14/13, Cal. Supreme Court) 57 Cal.4th  1231, 78 CCC  
1209 

Applicant claimed 
injuries to a wide variety of 
body parts arising out of 
her employment as a 
demonstrator for 
Warehouse Demo Services 
for the period ending on 
11/02/09.  Defendant 
admitted injury to the 
back, right hip and neck.  
Applicant was sent for 
treatment to the 
employer’s MPN.  
However, on referral from 
applicant’s attorney, the 
applicant began treating 
with Dr. Nario, a non-MPN physician.  Ultimately, the matter was set for hearing on the issue of TD.  

At hearing, the applicant testified that her attorney had sent her to Dr. Nario because the 
treatment with Dr. Nagamoto (MPN physician) was not helping.  There was however, no evidence that 
applicant had reported this complaint to either the claims examiner or defense counsel. Applicant further 
testified that she was receiving SDI benefits from April 7, 2010 through May 26, 2010 and continuing.  
Relying on the opinion of the non-MPN physician, the WCJ awarded TD from DOI through 2/10/10.  In 
doing so, the WCJ expressly rejected defendant’s argument that the “reports of the non-MPN doctors are 
inadmissible pursuant to Labor Code 4616.6.” 

 The WCAB issued an en banc decision holding that where unauthorized treatment is obtained 
outside a (1) validly established, and (2) properly noticed MPN, that (3) reports from that non-MPN 
physician are inadmissible and therefore may not be relied upon. 

On review the Court of Appeal reversed noting that had the legislature intended to exclude the 
reports of non-MPN physicians they could have so stated.  Further, the Court noted that their decision 
was consistent with LC 4605, which authorizes an employee to provide, “at his own expense, a consulting 
physician or any attending physicians who he desires”.  The Court further stated that Labor Code 4616.6 
was limited to independent medical review process within the MPN.  The Court also wrote that a decision 
excluding a non-MPN physician would completely negate the employee’s right to select his own treating 
physician pursuant to LC 4605.  Further, the Court noted that defendant’s reliance on Tenet/Centinela 
Hospital Medical Center v WCAB (2000) 65 CCC 477 was misplaced as the holding in Tenent was not to 
exclude the report from review by the QME, but merely to require the applicant to comply with medical-
legal procedures pursuant to LC 4061/62.  The Court concluded that Tenent should be interpreted as one 
of inclusion not exclusion of evidence in that Tenent allowed the medical opinion of the prior PTP into 
evidence.  

Thereafter, defendant sought review before the California Supreme Court.  In affirming the Court 
of Appeal’s decision, the California Supreme Court added that the legislative changes contained in SB-863 
only served to confirm the limited application of LC 4616.6.  Further, SB-863 did nothing to limit an 
employee’s “right to seek treatment from doctors of their choice at their own expense, or to bar those 
doctors’ reports from admission in disability hearings.”  Stated alternatively, SB-863 including specifically 
LC 4605 permits an employee to obtain consultation with privately retained physicians at their own 
expense and for the WCAB to consider that opinion in making an award of compensation. 

     Editor’s Comments:  During the pendency of this case, the Governor signed into 
law SB863 which modified LC 4605 to provide as follows: “Nothing contained in this 
chapter shall limit the right of the employee to provide, at his or her own expense, a 
consulting physician or any attending physicians whom he or she desires.  Any report 
prepared by consulting or attending physicians pursuant to this section shall not be the 
sole basis of an award of compensation.  A qualified medical evaluator or authorized 
treating physician shall address any report procured pursuant to this section and shall 
indicate whether he or she agrees or disagrees with the findings or opinions stated in 
the report, and shall identify the basis for this opinion.” 

     Editor’s Comments:  Surprisingly no one appears to have argued that such an 
outcome would now allow an injured worker with the financial ability to ‘game the 
system’ through shopping for that doctor, a concern clearly apparent in the 
subsequent decision of Batten.  One might also question what impact this decision will 
have under the Affordable Care Act which might provide the economic resources to 
allow an injured worker to secure an opinion from an alternate treating physician?  
Note too that the Valdez Court deferred the issue of whether the defendant would be 
financially liable for the cost of unauthorized treatment procured outside the MPN.    
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B. Entitlement to 

Medical 
Treatment --  
Limited to the 
UR/IMR 
Procedures. 

 
Dubon v. World 
Restoration Inc., SCIF 
(2014) 79 CCC 1298, 79 
CCC 566, 79 CCC 313, 
42 CWCR 219 (En Banc 
Decision) 
 
 The applicant 
sustained successive injuries in 
2003 and 2004 to various 
parts of body.  The  
applicant underwent a course 
of treatment which included 
various diagnostic studies 
including EMG/NCV (positive 
for L4-5 radiculopathy), 
Lumbar MRI (positive for L4-
5 disc protrusion) and a discogram (positive for L4-5 and L5-S1 discogenic pain).  The PTP referred the 
applicant to Dr. Simpkins for evaluation regarding further treatment including the need for surgery.  On 
July 1, 2013 Dr. Simpkins requested authorization for surgery.  Defendant submitted the request for UR 
and thereafter the defendant’s UR agent sent a denial letter to Dr. Simpkins.  The evidence relied upon by 
the UR physician did not contain any report from the applicant PTP,  only one report from the 
treating/evaluation surgeon Dr. Simpkins, no reports from the AME who had requested the discogram, 
nor the discogram report.  The UR physician apparently was provided with 18 additional pages of medical 
records which were not specifically commented upon.  The basis for the UR denial was the lack of 
documented imaging of nerve root compression; no evidence that conservative treatment had failed; and 
no documented condition/diagnosis for which spinal fusion was indicated.  The WCJ found for the 
defendant holding that despite the procedural defects with  
defendant’s UR described as “critical errors” any alleged procedural defects must be resolved through 
IMR, as the need for surgery involved an issue of medical necessity. 
 On reconsideration, the WCAB reversed the WCJ.  The WCAB first confirmed that “IMR solely 
resolves disputes over the medical necessity of treatment requests” where the UR is not invalid.  However, 
issues of timeliness and compliance with statutes and regulations governing UR are legal disputes within 
the jurisdiction of the WCAB.  Second, the WCAB held “a UR decision is invalid if it is untimely or 
suffers from material procedural defects that undermine the integrity of the UR decision.  Minor technical 
or immaterial defects are insufficient to invalidate a defendant’s UR determination, rather a UR decision is 
invalid only if it suffers from material procedural defects that undermines the integrity of the UR decision. 
 Last, where a defendant’s UR is found invalid, the issue of medical necessity is not subject to IMR, but is 
to be determined by the WCAB based upon substantial medical evidence, with the employee having the 
burden of providing the treatment is reasonably required. 
 On further reconsideration the WCAB by En Banc decision reversed holding that medical 
necessity may only be addressed by the WCJ where the UR is untimely.  In circumstances involving 
medical necessity the procedure is limited to the UR/IMR process and is not subject to expedited hearing 

       Editor’s Comments:  While Dubon I placed the burden on the defendant/claims adjuster 
to submit  to the UR physician all relevant information necessary for UR physician to 
address the issue of medical necessity, Dubon II clearly places the burden on the 
applicant/applicant attorney to ensure timely submission by defendant, as well as that the 
defendant has submitted all relevant documentation/information to the UR physician and 
limits to review through the IMR process on the issue of medical necessity, absent an 
untimely UR submission by defendant. 

     But see, the dissenting opinion by Commissioner Sweeney who relying on the California 
Supreme Court decision of  Sandhagen wrote “A treatment determination that does not 
comply with section 4610 is not a ‘decision pursuant to section 4610,’ and thus by definition 
is not a ‘utilization review decision.’ A utilization review decision is a necessary prerequisite 
for independent medical review, and by the terms of sections 4610 and 4610.5, only a 
dispute after a utilization review decision, i.e., a treatment determination that complies with 
section 4610, is resolved through independent medical review.  Therefore, a dispute over a 
treatment determination without compliance with section 4610 is not a dispute over a 
utilization review decision pursuant to section 4610.5(a), and such a dispute is not subject to 
section  4610.5 independent medical review.”  Further, judicial review and decision based 
on substantial medical opinions is not contrary to the legislative intent behind the IMR 
process that medical necessity be determined by medical professionals rather than the 
judiciary.  Succinctly, Commissioner Sweeney concluded her opinion writing “Section 4610 
established a utilization review process with mandatory requirements.  Section 4610.5 
established a process of independent medical review of  utilization review decisions.  
Treatment determinations that do not comply with section 4610 are not utilization review 
decisions and are not subject to independent medical review, controversies as to those 
determinations must be resolved by the WCAB pursuant to section 4604.”   

     This editor is unaware of any Reg or Labor Code section that limits evidence/information 
that may be  provided to the IMR physician to that which was available at the time the UR 
process was begun.  The applicant therefore might be  able to obtain/generate evidence after 
review of the UR determination to be used as rebuttal on IMR. 
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or other proceedings before the WCAB. 
 
Edilberto Cerna Romero v. 
Stones and Traditions, State 
Compensation Insurance 
Fund, 2016 Cal. Wrk. Comp. 
P.D. LEXIS 142 (Board 
Panel Decision) 
 
 The applicant’s PTP 
submitted an RFA for four 
different treatment modalities. The 
UR physician requested additional 
information pertaining to two of 
the treatment modalities and issued 
a decision within 14 days as 
required by Labor Code § 4610 as 
to all four of the treatment 
modalities. The WCJ reasoned that 
the UR physician should have 
issued a decision regarding the two 
treatment modalities for which no 
additional information was required 
within 5 days.  
 On reconsideration the 
WCAB disagreed holding that Rule 
9792.9.1 provides that an RFA 
triggers the timelines for 
completing utilization review and 
does not contemplate different 
timelines for different treatment 
requests within a single RFA. 
Accordingly, the September 14, 
2015 UR decision is timely as to all 
modalities requested as part of the 
RFA.  See also, Favila v. Arcadia 
Health Care, Cypress Insurance Company, 2016 Cal. Wrk. Comp. P.D. LEXIS 181 (Board Panel Decision) 
Labor Code § 4610(g)(1), 8 Cal. Code Reg. § 9792.9.1. [See generally Hanna, Cal. Law of Emp. Inj. and 
Workers' Comp. 2d §§ 5.02,  22.05[6]; Rassp & Herlick, California Workers' Compensation Law, Ch. 4, § 
4.10; Sullivan On Comp, 7.35 Utilization Review – Time Limits.]   
 
Bissett-Garcia v. Peace and Joy Center, Virginia Surety Company, 2016 Cal. Wrk. 
Comp. P.D. LEXIS 174 (Board Panel Decision); Bissett-Garcia v. Peace and Joy Center, 
Virginia Surety Company, 2016 Cal. Wrk. Comp. P.D. LEXIS 282 (Board Panel 
Decision); 
 
 On September 11, 2015, applicant wrote to defense counsel attaching a PR-2 report from 
primary treating physician. On the bottom of page 2 of the attached report the PTP wrote, "The patient 
requires home assistance with [activities of daily living]; 8 hours a day, 7 days a week for cooking, cleaning, 
self-grooming and transportation." On the transmittal letter, applicant's counsel wrote, "Please see the 
attached PR-2, treating doctor's report from Dr. Vincent J. Valdez 9/08/15. Requesting authorization from 
home assistance 8 hours a day, 7 days a week. We are asking that this be authorized upon receipt of this 

         See also, accord, infra, Bodam v. San Bernardino County/Department of 
Social Services (2014) 79 CCC 1519, 2014 Cal.Wrk.Comp.LEXIS 156 
(Significant Panel Decision) which held that a defendant is obligated to comply 
with all time requirements in conducting UR, including the timeframes for 
communicating the UR decision; (2) A UR decision that is timely made but is not 
timely communicated is untimely; (3) when a UR decision is untimely and 
therefore invalid, the necessity of the medical treatment at issue may be 
determined by the WCAB based upon substantial evidence.  LC 4610(g)(1)-(3) 
requires that the decision be communicated within 24 hours for concurrent 
review and 2 days for prospective review. (Accord, Vigil v. Milan’s Smoke 
Meats (SCIF) 2014 Cal.Wrk.Comp. LEXIS __) 

     See also, Stock v. Camarillo State Hospital, SCIF (2014) 2014 Cal. Wrk. 
Comp. P.D. LEXIS 471 (Board Panel Decision) (ADJ2426407/Oxnard) 
involving the request for a hospital bed for applicant with two level lumbar 
fusion who could not sleep in flat bed and had been sleeping in recliner for past 
four years.  The WCAB upheld WCJ’s determination that RFA from MPN doctor 
is subject to the UR/IMR process writing “Contrary to the applicant’s 
contentions, by its adoption of the MPN system, the Legislature did not evidence 
the intent to preclude a defendant from seeking UR review of an MPN 
physician’s request for authorization of medical treatment.”  Also reaffirming 
that Rule 9792.10.1(4)(A)-(F) provides that where the MTUS is “silent and there 
is no peer-review scientific and medical evidence, the reviewer may consider 
nationally recognized professional standards, expert opinion, generally 
accepted standards of medical practice and treatment that are likely to provide 
a benefit to a patient for conditions for which other treatments are not clinically 
efficacious”.  See also, accord, opinion granting reconsideration for further 
consideration  Hogenson v. Volkswagen Credit, Inc. AIG Claims San Diego, 
AJD2145168, (6/18/14 Oxnard District Office);  
 
     See also, Glendale Adventist Medical Center v. WCAB (Gibney) 79 CCC 
1544, 2014 Cal.Wrk.Comp. LEXIS 158, where medical necessity proper issue at 
expedited hearing where UR untimely despite treatment for contested part of 
body where award of medical treatment was reasonable and necessary (LC 
4600) to cure or relieve accepted part of body. See also, accord, Sanchez v. 
Enterprise Rent-A-Car 2014 Cal.Wrk.Comp.P.D. LEXIS 596. 
 
     See also, Flores v. Hvolvoll-Johnson Construction 2014 Cal.Wrk.Comp.P.D. 
LEXIS 561, where defendant only raises jurisdiction/authority of WCAB to 
determine timeliness and medical necessity on reconsideration, the holding of 
WCJ on UR timeliness and medical necessity upon a finding of untimely UR will 
be upheld.  

https://www.lexis.com/research/buttonTFLink?_m=65ef3915cae87974b61e113d4a508c49&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20142%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=22&_butInline=1&_butinfo=CAL.%20LAB.%20CODE%204610&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=f389618eef6afd090b1d00e0eab9848f
https://www.lexis.com/research/buttonTFLink?_m=169162d45eb0d568e85ecbbfc42f6af7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20142%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=CAL.%20LAB.%20CODE%204610&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=d6e73fbbc6d5b8121797f1b74f8362cb
https://www.lexis.com/research/buttonTFLink?_m=169162d45eb0d568e85ecbbfc42f6af7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20142%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=CCR%208%209792.9.1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=ba4793c9ee4ef6fedd2afa07641e32f9
https://www.lexis.com/research/buttonTFLink?_m=169162d45eb0d568e85ecbbfc42f6af7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20142%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=CA%20LAW%20OF%20EMPLOYEE%20INJURIES%20WORKERS%20COMP%205.02&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=2069b02abcf335b5078a8fd89c2dd062
https://www.lexis.com/research/buttonTFLink?_m=169162d45eb0d568e85ecbbfc42f6af7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20142%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=CA%20LAW%20OF%20EMPLOYEE%20INJURIES%20WORKERS%20COMP%205.02&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=2069b02abcf335b5078a8fd89c2dd062
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letter." 
 Despite the fact that this "request for authorization" did not comply with Administrative Rule 
9792.9.1(a) or Administrative Rule 9792.9.1(c)(2)(B) (Cal. Code Regs., tit. 8, § 9792.9.1, subds. (a) & 
(c)(2)(B)), defense counsel forwarded the request for treatment to the utilization review process established 
by defendant pursuant to Labor Code section 4610. On September 17, 2015, defendant's utilization review 
provider denied the requested treatment.  The WCJ held the UR decision untimely and therefore that the 
WCAB had jurisdiction under Dubon to determine the issue of medical necessity. 
 On reconsideration, the WCAB reversed writing that “according to the utilization review 
determination, Dr. Valdez's request for treatment was received by the utilization review provider on 
September 14, 2015. Pursuant to Labor Code section 4610(g)(1) and Administrative Director Rule 
9792.9.1(c)(3) (Cal. Code Regs., tit. 8, § 9792.9.1, subd. (c)(3)), defendant had five business days to issue a 
decision to approve, modify, delay or deny the request. The time runs from the date that a request for 
authorization "was received by the claims administrator or the claims administrator's utilization review 
organization." (Administrative Director Rule 9792.9.1(a)(1); Cal. Code Regs., tit. 8, § 9792.9.1, subd. 
(a)(1).) Thus, defendant's utilization review determination was due September 21, 2015. The September 17, 
2015 utilization review denial was well within the time limits.  Thus, time limit for UR runs from the date the 
request for authorization “was received by the claims administrator or the claims administrator’s utilization 
review organization” not from date defense attorney receives request. 8 Cal. Code Reg. § 9792.9.1(a)(1). 
[See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 5.02, 22.05[6]; Rassp & Herlick, 
California Workers' Compensation Law, Ch. 4, § 4.10; Sullivan On Comp, 7.36, Independent Medical 
Review – Procedure; Sullivan On Comp, Section 7.34 Utilization Review – Request for Authorization.] But 
see conta, Czech v. Bank of America, 2016 Cal.Wrk.Comp.P.D. LEXIS 257 UR found untimely where 
defense attorney did nothing with request. 
 
Favila v. Arcadia Health Care, Cypress Insurance Company, 2016 Cal. Wrk. Comp. P.D. 
LEXIS 181 (Board Panel Decision) 
 
 Applicant 
appealed the UR non-
certification of the PTP’s 
RFA for artificial disk 
replacement  
surgery to IMR.  The 
IMR upheld the UR 
determination.  Applicant 
then sought review by the 
Appeals Board arguing 
that the Board should 
order a second IMR 
review because the IMR 
determination was based 
upon a plainly erroneous 
expressed or implied 
finding of fact. Applicant 
asserted that there is a 
dispute over the 
appropriate applicable 
medical guideline for 
determining whether the 
proposed surgery is 
reasonable, asserting that the UR and IMR physicians relied upon outdated medical information as to the 
efficacy of the artificial disk replacement surgery.   
 Labor Code section 4610.6(h) limits the grounds for an appeal from an IMR determination, which 
determination is "presumed to be correct and shall be set aside only upon proof by clear and convincing 

     “. . . Applicant's contention that the UR and IMR reviewers relied upon outdated medical treatment 
guidelines and not the most recent studies that applicant claims validate the requested surgery, 
ignores the mandate that a mistake of fact be of a "matter of ordinary knowledge . . . and not a matter 
that is subject to expert opinion." The question of whether the proper medical treatment guidelines 
were used to determine the appropriateness of the disputed surgical treatment is clearly a matter 
subject to expert opinion and is not a matter of ordinary knowledge. Furthermore, Labor Code section 
4610.6(i) expressly precludes the WCJ, the Appeals Board or any higher court from making "a 
determination of medical necessity contrary to the determination" of the IMR organization. . .” 
 
Favila v. Arcadia Health Care, Cypress Insurance Company, 2016 Cal. Wrk. Comp. P.D. LEXIS  at 
pg. 183 (Board Panel Decision) 
 
     But see, contra,  McAtee v. Briggs & Pearson Construction, 2016 Cal.Wrk.Comp. P.D. LEXIS 
375(BPD), ordering that new IMR determination pursuant to Labor Code § 4610.6(i) was appropriate 
where WCAB found that UR determination was result of plainly erroneous express or implied finding 
of fact as matter of ordinary knowledge based on information submitted for review where IMR 
reviewer erroneously applied Medical Treatment Utilization Schedule (MTUS) guideline. 
 
     See also, Gonzalez-Ornelas,  v. County of Riverside, 2016 Cal. Wrk. Comp. P.D. LEXIS 151(BPD) 
where Applicant's IMR appeal pursuant to Labor Code § 4610.6(h)(1) and (5) granted, as IMR 
determination denying authorization based lack of documentation of diagnosis and failure of 
conservative treatment, where documentation on both existed and were provided to reviewer -- IMR 
determination was “plainly and directly contradicted” without need for “expert opinion” within 
“realm of ordinary knowledge”. [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d 
§§ 5.02, 22.05[6]; Rassp & Herlick, California Workers' Compensation Law, Ch. 4, § 4.11; Sullivan 
On Comp, 7.41, Independent Medical Review – Appeal and Implementation of Determinations] 
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https://www.lexis.com/research/buttonTFLink?_m=4d68d6a37c69e19f348187af52569111&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2016%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20174%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=11&_butInline=1&_butinfo=CAL.%20LAB.%20CODE%204610&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAW&_md5=1abfae394b61519576bd45b7a2fe623e
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evidence of one or more of the following grounds for appeal: "The ground for appeal cited by applicant is 
set forth in section 4610.6(h)(5): The determination was the result of a plainly erroneous express or implied 
finding of fact, provided that the mistake of fact is a matter of ordinary knowledge based on the information 
submitted for review pursuant to Section 4610.5 and not a matter that is subject to expert opinion. 
 The WCAB held that a UR denial based on outdated medical treatment guidelines, is not a proper 
basis for IMR appeal as "plainly erroneous express or implied finding of fact" as described in Labor Code § 
4610.6(h)(5) which requires that mistake of fact be matter of ordinary knowledge, not matter subject to 
expert opinion, and that whether proper medical treatment guidelines were used to determine 
appropriateness of disputed surgical treatment is clearly matter of expert opinion and not grounds for IMR 
appeal.  [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 5.02, 22.05[6]; Rassp 
& Herlick, California Workers' Compensation Law, Ch. 4, § 4.11; Sullivan On Comp, 7.41, Independent 
Medical Review – Appeal and Implementation of Determinations] 
 

II. The Obligation to Return to the Prior/Original QME/AME. 
 
 Generally, the parties are 
required to return to the original report 
medical-legal evaluator.  The medical-
legal evaluator is to address all issues 
including injury(ies) and entitlement to 
benefits as of the date of the 
examination.  However, an alternative 
medical-legal evaluator may be 
obtained as to subsequent injuries by 
any party.  But be reminded that the 
parties may always agree to return to a 
prior QME/AME. 
 
Navarro v. City of Montebello 
(2014) 79 Cal. Comp. Cases 
418; 2014 Cal. Wrk. Comp. 
LEXIS 41 (En Banc Decision)  
 
 The Applicant while employed 
as a police officer filed a CT claim of 
injury for the period ending  
2/9/09.  While represented by an 
attorney applicant was examined on 
9/14/09 by a PQME.  Subsequently the 
applicant on 10/4/10 filed additional 
claims alleging injuries to back 
occurring on 6/1/10 and 8/31/10.   
Defendant sought to have the applicant 
re-examined by the original PQME with 
respect to the newly filed claims of 
injury.  Applicant objected and the 
parties proceeded to trial.  At trial the WCJ held that the applicant was entitled to a new PQME with respect 
to the newly filed claims of injury, and that Rule 35.5(e) which required an employee to return to the same 
evaluator when a new injury or illness is claimed involving the same body parts is inconsistent with the 
provision of the Labor Code. 

    LC 4060(c) provides “If a medical evaluation is required to determine 
compensability at any time after the filing of the claim form, and the employee 
is represented by an attorney, a medical evaluation to determine compensability 
shall be obtained only by the procedure provided in section 4062.2…” 

     LC 4060(d) provides “…If a medical evaluation is required to determine 
compensability at any time after the claim form is filed. . .Either party may 
request a comprehensive medical evaluation to determine compensability.  The 
evaluation shall be obtained only by the procedure provided in Section 4062.1.” 

     LC 4062.2(a) provides “Whenever a comprehensive medical evaluation is 
required to resolve any dispute arising out of an injury or a claimed injury 
occurring on or after January 1, 2005, and the employee is represented by an 
attorney the evaluation shall be obtained only as provided in this section. 

      Editor’s comments: Noteworthy is that 4060(a),(c) (d) and 4062.2(a) all 
refer to a single claim form, injury or claimed injury.  Thus, where multiple 
injuries are pled at the same time, a party would only be entitled to a single 
PQME.  Note also that this holding might be of use to the defense bar as well.  
Although this case involved the applicant wanting another bite at the PQME 
apple, the holding would also apply where it is the defendant seeking a new 
PQME on additional and subsequent claims filed by the applicant, and the 
original reporting PQME was pro-applicant rather than pro-defendant. 

     See also, Torres v. Auto Zone, 2013 Cal.Wrk. Comp. PD LEXIS 230 held 
electronic signature by PQME did not invalidate admissibility of med-legal 
report.  The WCJ noted that “this (electronic signature) procedure is used by 
the undersigned and is not deemed contrary to workers’ compensation law.” 
See also, accord, United States Fire Insurance v. WCAB, (Love), (2007) 72 Cal 
Comp Cases 865. 

     See also, Robertson v. Bonnano 2014 Cal.Wrk.Comp. P.D. LEXIS 443 
holding that failure to timely object to a treatment request on contested part of 
body on accepted claim pursuant to LC 4062(a) creates liability on the part of 
the defendant for treatment and implicitly the determination of industrial 
causation thereafter. 
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 On reconsideration, the WCAB upheld the WCJ.  The WCAB wrote that “the language of the 
statutes is mandatory, and thereby controls” and that Rule 35(e) imposes unwarranted limitations in direct 
conflict with Labor Code sections 4060(a), (c), and (d), 4062.1, 4062.2(a), 4062.3(j), 4062(k), 4064(a) and 
4067.  The WCAB further noted that where, as here, the “applicant’s two claims of specific injury were 
reported after the original evaluation”, the applicant would be entitled to a new PQME citing LC  
4062.3(j) and 4064(a). 
 
Hernandez v. Ramco 
Enterprises, PSI, 
2016 Cal. Wrk. 
Comp. P.D. LEXIS 
486 (BPD) 
 
 Applicant was a 
farm laborer who 
suffered multiple 
industrial injuries to 
various body parts.  
Applicant had previously 
filed four claims on or 
before 2/9/2015 and was 
evaluated for those 
claims by panel qualified 
medical evaluator Ernest 
Miller, M.D., on 
12/2/2015.  Applicant filed on 2/12/16 a new claim alleging injury occurring on 9/25/2015 with his 
employer. Applicant sought a new QME panel for the new date of injury.  The WCJ found for the applicant 
and allowed the new Panel.  Noteworthy was that the original panel was with an orthopedist and that 
applicant was seeking the new panel in pain specialty. 
 In upholding the WCJ, the WCAB held that the applicant was allowed a new QME as the date of 
injury under LC 4062.3(j) and LC 4064(a) was the date the claim form was filed with the employer pursuant 
to LC 5401 interpreting Navarro v. City of Montebello (2014) 79 Cal. Comp. Cases 418  (Appeals Board en 
banc opinion), despite the fact that the new claim form alleged a DOI prior to date of QME  
examination set on previously 
filed injuries, where filed 
subsequent to date of QME 
examination.  The WCAB 
rejected defendant's suggestion 
that applicant had intentionally 
delayed filing claim for 
9/25/2015 injury until after 
initial evaluation in order to 
obtain another panel qualified 
medical evaluator as there was 
no evidence to support 
defendant's assertion. [See 
generally Hanna, Cal. Law of 
Emp. Inj. and Workers' Comp. 
2d § 22.11[11]; Rassp & 
Herlick, California Workers' 
Compensation Law, Ch. 16, § 
16.54[11]. Sullivan on Comp, Section 14.52, Subsequent Evaluations and Additional QME Panels in 
Different Specialties.] 

     See, Portner v. Costco, Liberty Mutual Insurance Company, 2016 Cal. Wrk. Comp. P.D. 
LEXIS 499 (BPD) holding dispute over appropriate qualified medical evaluator specialty must 
first be submitted to Medical Director as required by 8 Cal. Code Reg. § 31.5(a)(10), and 
31.1(b) applicable rules do not permit parties to bypass requirement that qualified medical 
evaluator specialty disputes "shall be resolved" by Medical Director, and that it was improper 
for WCJ to issue determination without first directing parties to submit dispute to Medical 
Director [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 
1.11[3][g], 22.06[1][a], 22.11[2], [4], 26.03[4]; Rassp & Herlick, California Workers' 
Compensation Law, Ch. 16, § 16.54[2], [4], Ch. 19, § 19.37. Sullivan on Comp, Section 14.29, 
Medical-Legal Process] 
 
     See, Ventura v. The Cheesecake Factory, Zurich American Insurance Company, 2014 Cal. 
Wrk. Comp. P.D. LEXIS 417 (BPD) where  Matter dropped from calendar despite no objection 
by Defendant to applicant’s DOR as Labor Code § 4061(i), as amended by SB 863, expressly 
requires evaluation by agreed or qualified medical evaluator before parties can file 
declaration of readiness to proceed on issue of permanent disability, and no waiver by 
Defendant because Labor Code § 4061contains no specific time limits for objection to treating 
physician's permanent disability findings, and defendant acted reasonably and timely in 
medical legal process.); [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d 
§§ 1.11[3][g], 22.06[1][a], [2], 22.11[7], 26.03[4], 32.06[1]; Rassp & Herlick, California 
Workers' Compensation Law, Ch. 15, § 15.03[2], Ch. 16, § 16.54[7]. Sullivan on Comp, 
Section 15.17, Declaration of Readiness to Proceed] 
 

     See also, Garza v. O'Reilly Auto Parts, Corvel, 2017 Cal. Wrk. Comp. P.D. LEXIS 3, 
82 Cal. Comp. Cases 424 (BPD), holding that orthopedic panel specialty was correct 
panel notwithstanding applicant's request for chiropractic panel; Parties' Labor Code § 
4062.2, right to designate specialty is not absolute, and Medical Director has authority 
under 8 Cal. Code Reg. §§ 31and 31.1(b) to issue panel in different specialty if that 
specialty is more appropriate than specialty designated by requesting party.; [See 
generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 
1.11[3][g], 22.06[1][a], 22.11[2], [4], 26.03[4]; Rassp & Herlick, California Workers' 
Compensation Law, Ch. 16, § 16.54[2], [4], Ch. 19, § 19.37. Sullivan on Comp, Section 
14.29, Medical-Legal Process] 
 
     See also, Feige v. State of California Department of Corrections, 2017 Cal. Wrk. 
Comp. P.D. LEXIS 10 (BPD, holding applicant was entitled to second QME where 
claimed back injury involved two cases with separate and distinct injuries with different 
causes, citing Navarro v. City of Montebello (2014) 79 Cal. Comp. Cases 418 (Appeals 
Board en banc opinion).);  [See generally Hanna, Cal. Law of Emp. Inj. and Workers' 
Comp. 2d §§ 1.11[3][g], 22.11[11], 26.03[4]; Rassp & Herlick, California Workers' 
Compensation Law, Ch. 16, § 16.54[11], Ch. 19, § 19.37. Sullivabn on Comp, Section 
14.52, Subsequent Evaluations and Additional QME] 
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United States Fire Insurance v. WCAB (Jose Montejo)  80 CCC 55, 2014 Cal.Wrk.Comp. 
LEXIS 179. 

 Defendant sought to provide to the PTP, the QME, and the AME the report of internist Roth M.D. 
obtained by defendant pursuant to LC 4064(d).  LC 4064(d) allows an employer to obtain a medical  
evaluation or consultation at their own expense.  Although Dr. Ross did not conduct a direct examination of 
the applicant, he did review 
applicant’s medical records, 
applicant’s deposition 
testimony, and surveillance 
videotape.  The report of 
Dr. Roth found that 
although treatment 
appropriate, the applicant 
was malingering and had 
masochistic tendencies, and may have a genetic predisposition to poor healing. Applicant objected to 
defendant’s providing the report of Dr. Ross to the PTP, QME, or AME. 
 The issue was submitted after MSC to the WJC.  The WCJ sustained counsel for applicant’s  
objection discussing at length the inadequacy of the report and finding that the report did not constitute 
substantial evidence.  The focus was on the fact that Dr. Ross did not conduct an evaluation of the applicant 
but rather was limited to a forensic evaluation without reference to specific facts.  Therefore was without 
probative value.  Writ Denied.  
 
Fernando Martinez, Applicant v. Santa Clarita Community College District, Defendant,  
2015 Cal. Wrk. Comp. 
P.D. LEXIS 2 (BPD). 
 
 Applicant 
concurrently requested QME 
panels in the specialties of 
orthopedics, internal 
medicine, and psychiatry.  At 
the time of the request 
applicant was receiving 
treatment for an orthopedic 
condition.  Defendant 
objected arguing that 
applicant’s request for panels 
in internal medicine and 
psychiatry was premature as 
applicant had failed to 
comply with LC 4062 and 
Rule 31.7.   The parties 
proceeded trial on the issue 
with the WCJ finding for 
defendant. 
 Recon denied. 
 

 
 
 

    “. . .Dr. Roth’s opinions about the injured worker’s compliance with post-operative 
treatment plans, his motivation to heal, his physical activities following the various 
surgical procedures, his work history before and after the work injury, and whether he is 
malingering, rendered without any contact with the injured worker, and with inadequate 
reference to the specific facts relied upon, have no probative value. . .For that reason, Dr. 
Roth’s report should not come into evidence, either standing alone or as part of the 
medical record created by the panel QME or AME in this case. . .” 

United States Fire Insurance v. WCAB (Jose Montejo)  80 CCC at pg. 57  

§ 31.7.  Obtaining Additional QME Panel in a Different Specialty 
 
   (a) Once an Agreed Medical Evaluator, an Agreed Panel QME, or a panel Qualified Medical 
Evaluator has issued a comprehensive medical-legal report in a case and a new medical dispute 
arises, the parties, to the extent possible, shall obtain a follow-up evaluation or a supplemental 
evaluation from the same evaluator. 
 
(b) Upon a showing of good cause that a panel of QME physicians in a different specialty is needed to 
assist the parties reach an expeditious and just resolution of disputed medical issues in the case, the 
Medical Director shall issue an additional panel of QME physicians selected at random in the 
specialty requested. For the purpose of this section, good cause means: 
 

(1) A written agreement by the parties in a represented case that there is a need for an additional 
comprehensive medical-legal report by an evaluator in a different specialty and the specialty that 
the parties have agreed upon for the additional evaluation; or 
(2) Where an acupuncturist has referred the parties to the Medical Unit to receive an additional 
panel because disability is in dispute in the matter; or 
(3) An order by a Workers' Compensation Administrative Law Judge for a panel of QME 
physicians that also either designates a party to select the specialty or states the specialty to be 
selected and the residential or employment-based zip code from which to randomly select 
evaluators; or 
(4) In an unrepresented case, that the parties have conferred with an Information and Assistance 
Officer, have explained the need for an additional QME evaluator in another specialty to address 
disputed issues and, as noted by the Information and Assistance Officer on the panel request form, 
the parties have reached agreement in the presence of and with the assistance of the Officer on 
the specialty requested for the additional QME panel. The parties may confer with the Information 
and Assistance Officer in person or by conference call. 

 
(c) Form 31.7 shall be used to request an additional QME panel in a different specialty. 
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Is Applicant 
Unrepresented or 
Represented? 
 
The use of an AME is limited 
to those matters where the 
applicant IS 
REPRESENTED, regardless 
of the issue. (See LC 
4060(c)&(d), 4061(c)&(d), 
4062(a), 4062.1(a). See also 
4062.2)  
 
Where the applicant is 
UNREPRESENTED, a LC 
139.2 request is made for a 
PANEL QME. 
 

A. In Pro Per 
Applicant – The Panel QME 
Process (LC 4062.1) 
 
 
Where the APPLICANT IS 
UNREPRESENTED, a PQME must be utilized. (LC 4062.1(a)) The employee shall NOT be entitled to an 
additional evaluation should the applicant later become represented. (LC 4062.1(e))   A three member panel 
shall be provided by the medical director within 5 working days after receiving the request.  If not provided 
within 15 working days, the employee shall have the right to obtain a medical evaluation from any QME of 
his or her choice.  The unrepresented applicant shall select the specialty. (LC 139.2 (h)(1))  The PQME is 
required to prepare and submit the report within 30 days of the evaluation. (LC 139.2(j)(1)(A)) 
 

Errors by Employee: LC 4062.1 (b) & (c) 
 

(1) Failure to submit PQME request within 10 days of employer providing form and request 
that employee submit – Employer may then submit and DESIGNATE SPECIALTY.  

(2) Within 10 days of issuance of the PQME, the employee shall select, schedule the 
appointment, and inform the employer of the selection and appointment.   Failure to do so will allow 
employer to select the physician from the panel.  The employer is responsible for scheduling the appointment 
where either the employee has (1) informed the employer of the selection but failed to schedule the 
appointment within 10 days of issuance of the PQME or (2) fails to make selection. 
 

B. Represented Applicant (LC 4062.2) 
 

Where the applicant is REPRESENTED, the procedures pursuant to LC 4062.2 are to be utilized.  They 
require that where any issue arises under Labor Codes 4060 (AOE/COE), 4061 (PD) or 4062 (Catch All 
Provision) the parties may agree to an AME at any time.  Thereafter either party may request PQME. 
 

  (1) The party “submitting the request shall designate the specialty of the medical 
evaluator”. (4062.2(b)) But shall also disclose the specialty of the treater, and opposition’s specialty 
preference if know.  The party submitting the request shall also serve a copy of the PQME request 
on the other party. 
 

     Editor’s Comments:  As a practical matter, the defendant in Martinez did nothing but 
delay the inevitable and bill his client not only for his time but additionally incur cost for 
multiple QME’s within the same specialty.  Applicant need only to have secured the ortho 
PQME and properly object to obtain an alternate specialty, or upon agreement between 
the parties. 
 
     See also, Chanchavac v. LB Industries, Sentry (2015) 2015 Cal.Wrk.Comp. P.D. LEXIS 
516.WCAB(BPD), denying removal as no irreparable harm thereby upholding defendant’s 
right to obtain its own panel qualified medical report even though co-defendant on CT 
claim had already obtained panel qualified evaluator report, when applicant declined to 
elect carrier.  
 
     See also, Ruiz v. Schwan’s Home Services (2015) 2015 Cal.Wrk.Comp. P.D. LEXIS 571 
(BPD) denying removal where Psych PQME requested additional time to receive results of 
psychological testing, sent more detailed report dated 1/2/2015 with proof of service 
having same date held substantially complied with her obligations regarding reporting 
rejecting defendant's assertion that "bright-line" rule must be applied to reporting 
timeframes based on statutory language requiring qualified medical evaluator to serve 
initial evaluation within 30 days of examination.  

     See also, Salazar v. Motel 6 (2015) 2015 Cal.Wrk.Comp. P.D. LEXIS 642 (BPD) were 
removal denied pursuant to Matute v. Los Angeles Unified School Dist. (2015) 80 Cal. 
Comp. Cases 1036 (Appeals Board en banc opinion), and Razo v. Las Posas Country Club, 
2014 Cal. Wrk. Comp. P.D. LEXIS 12 (Appeals Board Noteworthy Panel Decision), 
reasoning that Code of Civil Procedure § 1013(a) extends time period for striking name by 
five calendar days so that party has total of 15 days after assignment to strike name from 
panel qualified medical evaluator list. [See generally Hanna, Cal. Law of Emp. Inj. and 
Workers' Comp. 2d §§ 1.11[3][g], 22.06[1][a], 22.11[1], [6], 26.03[4]; Rassp & Herlick, 
California Workers' Compensation Law, Ch. 16, § 16.54[1], Ch. 19, § 19.37.]  See also, 
Adams v. Merced City School District (2015) 2015 Cal.Wrk.Comp. P.D. LEXIS 649 (BPD), 
15 Days period to strike is extended where last day falls on Sunday.  

https://www.lexis.com/research/buttonTFLink?_m=626add24076561af8de8e01f313b8bbd&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20Cal.%20Wrk.%20Comp.%20P.D.%20LEXIS%20642%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=5&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b80%20Cal.%20Comp.%20Cases%201036%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAA&_md5=75082b5ada52d56cd61a2d74c8a5a4bb
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  (2) Within 10 days of “assignment of the panel”, the parties shall confer and attempt 
to agree upon an Agreed PQME.  Where the parties fail to agree by the 10th day, each party shall 
have 3 days within which to strike one doctor from the panel.  The remaining physician shall serve as 
the PQME.  WHERE ONE PARTY FAILS TO EXERCISE THE RIGHT TO STRIKE, THE 
OTHER PARTY MAY SELECT THE PHYSICIAN. (4062.2(c))  
 
  (3) The represented employee shall have 10 days to arrange the PQME examination, 
and upon failure to do so the employer shall make the appointment. 
 
  (4) The employee who later ceases to be represented is not entitled further PQME 
(4062.2(e)). 
 

Messele v. Pitco Foods, California Insurance Company (2011) 76 CCC 1187 (En Banc 
Decision) 
 
 Applicant sustained a specific injury occurring on 1/29/10 to hands and other body parts.  On 
4/20/10 defendant sent written objection to the PTP opinion, and proposing an AME pursuant to LC 4062.  
This objection was sent by mail.   Six days later Counsel for Applicant offered by fax several different 
physicians to serve as 
AME.  On 5/1/10, eleven 
days after Defendant’s 
objection, Counsel for 
Applicant submitted to the 
DWC Medical Unit a 
request for a pain medicine 
panel.  The Applicant’s 
request noted that the PTP 
was a hand specialist and 
that the defendant’s 
preference was therefore a 
hand specialist.  On 5/4/10, 
fourteen days after 
Defendant’s original 
objection, Defendant sent a 
request seeking an 
orthopedic hand specialist.  
On 5/5/10, fifteen days after 
Defendant’s objection letter 
the DWC Medical Unity 
received Applicant’s 
request, and issued a pain 
medicine panel.  On 5/10/10 
the Medical Unit received 
the Defendant’s request and issued a second panel of three hand specialists.  On 10/6/10 the applicant was 
evaluated by pain management physician from the first panel.  Trial was held on12/29/10 on the sole issue of 
which panel was proper. 
 The WCJ held that CCP 1013(a) applied to extend by five calendar days the 10 days within which 
to agree on an AME, and that the first day on which either party could request a panel was therefore on the 
5/6/10, which was 16 days after defendant’s objection letter.  The WCJ initially held that the defendant’s 
panel was the proper panel, but in his Report and Recommendation, the WCJ reversed himself 
recommending that reconsideration be granted, and that both panel be found to have been prematurely 
requested. 
 By En Banc decision the WCAB held that CCP 1013(a) applied to LC 4062(b) to extend by five 
days the right to request a panel.  The WCAB noted that written objection to a medical determination of the 

     4062(a) provides “. . .if an injured employee is represented by an attorney the parties have 
20 days to object to a medical determination by the treating physician. . .” 
     4062(b) provides “. . .if either party requests a medical evaluation pursuant to Section 4060, 
4061, or 4062, either party may commence the selection process for an agreed medical 
evaluator by making a written request naming at least one proposed physician to be the 
evaluator.  The parties shall seek agreement with the other party on the physician. . .If no 
agreement is reached within 10 days of the first written proposal that names a proposed agreed 
medical evaluator. . .either party may request the assignment of a three-member panel of 
qualified medical evaluators to conduct a comprehensive medical evaluation.  The party 
submitting the request shall designate the specialty of the medical evaluator, the specialty of the 
medical evaluator request by the other party if it has been made known to the party submitting 
the request, and the specialty of the treating physician. . .” 
 
LC. 4062.2 requires the requesting party to designate the specialty, the specialty of the PTP and 
if known the preference of the other party. 
 
Editor’s Comments:  First, note that CCP 1013 (c) governs express mail, (e) governs facsimile 
transmission, and (g) electronic service, all of which provide an extension of two court days.  
Second, this Editor would analyze this case slightly different noting that CCP 1013(a) is 
generally applicable whenever service by mail with two exceptions: when service of a document 
is NOT the operative trigger for the time period, and when a jurisdictional deadline is involved. 
(See Camper v. WCAB 1992, 57 CCC 644 where writ of review period was filing of the WCAB 
decision not service of a document and LC 5950 was held to be a jurisdictional deadline.)  
(Recall also that 1013(a) 5 day extension was held not to apply to the time period for striking a 
doctor from a QME panel as the operative trigger was the striking of the name from the list not 
service of a document. See Alvarado v. WCAB (2007) 72 CCC 1142). 
     By separate decision on 11/22/11, the  WCAB held that Messele applied prospectively to 
requests made on or after 9/26/11. 
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PTP is the triggering event.  Thereafter the parties have 10 days to discuss the use of an AME.  Further, that 
where the written request is sent by mail this period is extended by 5 days by CCP 1013(a).  The Court’s 
analysis relied on the critical fact that service of the objection was requested to be in writing and where sent 
by mail this results in the first date upon which the panel can be requested is the 16th day after the objection 
to the PTP medical treatment determination. 
 

III. What Is the Issue? 
 

A. AOE/COE -- LC 4060 
 
 LC 4060 shall ONLY apply where ALL 
PARTS OF BODY with regard to any injuries are 
DISPUTED/CONTESTED. Where applicant is 
REPRESENTED THEN LC 4062.2 procedures.  
If UNREPRESENTED, then LC 4062.1 
 

B. Permanent Disability – LC 4061 
 
Together with the last payment of TD, employer shall provide notice of NO PD, PD or too early to 

determine as employee is not yet P&S.  
This notice must INCLUDE THE 
PROCEDURES SHOULD THE 
EMPLOYEE DISAGREE with the 
employer’s decision.  Where the employer 
determines that PD is owed, the notice 
must state the basis, percentage and 
amount, and the employer shall 
commence payments or promptly 
commence proceeding before the appeals 
board to resolve the issue. 

Where the parties fail to agree on PD, either party may request PQME.  Where applicant is represented 
LC 4062.2 procedures apply, if unrepresented LC 4062.2 procedures apply. 

 
C. Issues NOT Including AOE/COE, PD or Medical Treatment/4610 – LC 4062 

 
 LC 4062 is the “CATCH ALL” PROVISION, generally applying to TD/P&S determinations. 
 

Anytime either party 
objects to a medical 
determination made by the 
treating physician not involving 
AOE/COE (4060), PD (4061) 
OR MEDICAL 
TEATMENT/UR(4610), the 
objecting party has 20 days if 
employee is represented, 30 
days if employee is 
unrepresented from date of receipt of report to notify the other party of the objection in writing. (LC 
4062(a)) 

 If the employee objects to a decision made pursuant to Section 4610 to modify, delay, or deny a 
request for authorization of a medical treatment recommendation made by a treating physician, the objection 
shall be resolved only in accordance with the independent medical review process established in Section 
4610.5. 

If the employee objects to the diagnosis or recommendation for medical treatment by a physician 

      Editor’s Comments: Please note the Rule 30(d) prohibiting  
the employer from requesting and securing a 4060 AOE/COE 
report after denial of claim was struck down by the decision of 
Mendoza v. WCAB (2010) 75 CCC 1204 (En Banc Decision);  
Amelia Mendoza v. Huntington Hospital, PSI, Sedgwick Claim 
Management Services, (2010) 75 CCC 634. (En Banc.) 
 

     4061 notices require the following language: “should you decide to be 
represented by an attorney, you may or may not receive a larger award, but, 
unless you are determined to be ineligible for an award, the attorney’s fee will 
be deducted from any award you might receive for disability benefits. The 
decision to be represented by an attorney is yours to make, but it is voluntary 
and may not be necessary for you to receive your benefits.” (LC 4061(b)) 
 
“. . .With the exception of an evaluation . . .prepared by a treating physician, no 
evaluation of  permanent impairment shall be obtained, except in accordance 
with Section 4062.1 and 4062.2.  Evaluation obtained in violation of this 
prohibition shall not be admissible in any proceeding before the appeal board.” 
(LC 4061(i))  

      Labor Code 4062(a) provides “. . .Employer objections to the 
treating physician’s recommendations for spinal surgery shall be 
subject to [4062(b)], and after denial of the physician’s 
recommendations, in accordance with Section 4610.  If the employee 
objects to a decision made pursuant to Section 4610 to modify, delay, 
or deny a treatment recommendation, the employee shall notify the 
employer of the objection in writing within 20 days of receipt of the 
decision.  These time limits may be extended for good cause or by 
mutual agreement.” 

https://advance.lexis.com/search/?pdmfid=1000516&crid=6d0c42c7-33c6-4744-a8a0-e4ce08d028b2&pdsearchterms=ca+labor+code+4062&pdstartin=hlct%3a1%3a1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=s81d9kk&earg=pdpsf&prid=9c5aeb10-08ca-43bc-aba8-adeaa8035078&srid=75f383f4-2df6-4d53-84ea-8c40f8b94857
https://advance.lexis.com/search/?pdmfid=1000516&crid=6d0c42c7-33c6-4744-a8a0-e4ce08d028b2&pdsearchterms=ca+labor+code+4062&pdstartin=hlct%3a1%3a1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=s81d9kk&earg=pdpsf&prid=9c5aeb10-08ca-43bc-aba8-adeaa8035078&srid=75f383f4-2df6-4d53-84ea-8c40f8b94857
https://advance.lexis.com/search/?pdmfid=1000516&crid=6d0c42c7-33c6-4744-a8a0-e4ce08d028b2&pdsearchterms=ca+labor+code+4062&pdstartin=hlct%3a1%3a1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=s81d9kk&earg=pdpsf&prid=9c5aeb10-08ca-43bc-aba8-adeaa8035078&srid=75f383f4-2df6-4d53-84ea-8c40f8b94857
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within the employer’s medical provider network established pursuant to Section 4616, the objection shall be 
resolved only in accordance with the independent medical review process established in Sections 4616.3 and 
4616.4. 
 
J.C. Penny v. WCAB (Edwards) (2009, 3rd District Court of Appeal)175 Cal.App. 4th 818, 37 
CWCR 141, 74 CCC 826. 

  
 Applicant sustained injury to back and knee which resulted in knee surgery in February 2005 and later a 
referral to a spinal surgeon 
who recommended surgery 
in October 2006.  Defendant 
through the UR process 
denied the surgery.  The UR 
denial was supported by Dr. 
Anderson who provided a 
second surgical opinion and 
report dated 2/14/06.  The 
applicant’s PTP however 
continued to report the 
applicant as TD through 
2006 and in need of surgery. 
The parties selected Dr. 
Peter Mandell to act as the 
AME.  Dr. Mandell in his report of 2/5/07 declared the applicant P&S as of 6 months post knee surgery or 8/05. 
 Defendant however, had provided TD until 3/14/07, a date shortly after receipt of the report.  The matter 
proceeded to trial with defendant asserting a credit for TD overpayment during the period from 8/05 through 
3/14/07.  

The WCJ denied defendant’s credit before the date of the AME exam finding the applicant to have  
become P&S as of the date of the AME examination (2/5/07).  The WCJ held that the reports of the PTP  
supported a finding of continuing TD and that defendant’s failure to timely object resulted in a waiver of any 
right to assert applicant was P&S prior to the report of the AME.  The WCJ wrote that it would “violate the 
spirit of LC 4062” for defendant to have not objected and yet be allowed to assert a retroactive P&S date for the 
purpose of claiming a credit.  Reconsideration was denied. 
 On Writ of Review the 3rd District Court granted defendant’s request and requested that the parties 
address the issue raised by the WCJ as to the “spirit of LC 4062”.  Defendant argued that the reports of the PTP 
relied upon did not constitute substantial evidence in that it was predicated upon the need for surgery which was 
not indicated.  The Court spent little time addressing the substantial evidence argument of defendant deciding the 
issue based upon an analysis of LC 4062.  The Court noted that the language of LC 4062 acted as a bar to 
recovery of overpayment, not that there was no TD overpayment.  The Court held that objection under 4062 
was mandatory, and failure of defendant to object timely results in the loss of the right to object and attack that 
determination in the future.  Thus, the Court held that failure by the defendant to timely object to the physician’s  
report will bar defendant’s right to later contest the issue and claim credit for any TD overpayment determined 
to have occurred.  Therefore, the analysis is not whether substantial evidence existed to refute the claim of TD, 
but rather simply whether defendant timely objected to the PTP opinion.  In this case defendant failed to do so. 
 
Christensen v. Zurich Amer. Ins. Co. (November 2014) 42 CWCR 249 (orders dismissing 
petition for reconsideration and granting removal; decision after removal). 
  
 Applicant sustained injury on 1/29/09 to right knee, back and left knee as a compensable 
consequence.  The intial course of treatment focused on the right knee, although the medical reports 
continued to document pain in the left knee.  At deposition the PTP testified that he did not have a diagnosis 
for the left knee and that an MRI “might be necessary”.  Ultimately an MRI was performed which lead to a 

      “The requirement for an objection under section 4062 is stated in mandatory language: 
‘the objecting party shall notify the other party in writing.’  The ordinary meaning of a 
mandatory time limit is that once the prescribed time has passed the action subject to the time 
limit may no longer be taken.  When JC Penny failed to object to a medical determination of 
TTD by Edwards’s treating physician within the time limit provided in section 4062, it lost the 
right to object to that determination in the future. 
     The evident purpose of the time limits in section 4062 is to induce both employer and 
employee to declare promptly medical determination disputes and expeditiously resolve them 
through the prescribed mechanisms.  This purpose cannot be attained if a party. . .can fail to 
object in a timely manner and nonetheless thereafter tender a claim that contradicts a medical 
determination subject to the object requirement of the statute.  If either employer or employee 
fails to raise a dispute about a medical determination within the ambit of section 4062 within 
the prescribed time, they may not attack that determination thereafter.. .” 
 
J.C. Penny v. WCAB (Edwards) 74 CCC at pgs. 831-832. 
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RFA to surgery.  When defendant refused to take action the applicant filed for expedited hearing.  At 
hearing the WCJ vacated the submission and ordered further development of the record. 
 Applicant sought removal on the grounds that (1) the defendant had not timely objected to the PTP 
reports; (2) the proper result of such a failure to object should be to authorize the surgery; (3) it was 
inconsistent for the defendant to both deny liability on the left knee and submit the request for surgery to 
UR. 
 The WCAB first determined that removal was appropriate as “irreparable harm” would result from 
further delay.  Next the majority noted that although the UR physician report is relevant to the IMR process 
it is not admissible on the issue of injury including part of body.  On the issue of part of body the WCAB 
noted  
that the early reports of the PTP both 
explicitly and impliedly found the left knee 
condition to be related to the industrial injury. 
 Further it was listed as a part of body on the 
Application for Adjudication of Claim.   
Here the defendant had a duty under § 4062 
to object to the report of the PTP within 20 
days if they were contesting liability for 
treatment on the left knee. Here however, 
since the defendant failed to object to various 
treating physician report, or even the RFA, 
but merely submitted the RFA to UR which 
approved the surgery request, surgery must be 
authorized.  
 
 D. Utilization 
 Review/Independent Medical 
 Review – LC 4610, et seq. 
 
See UR/IMR Procedures Outline. 
 
V. AD RULES 30 – 38 
 
 Rule 30 
 
 (1) Rule 30(a) & (b) 
 
 The PQME request in the 
unrepresented cases made pursuant to LC 
4062.1 shall be made pursuant to Form 105 
with the claim examiner/employer providing 
the form along with Attachment “How to 
Request a PQME if you do Not have an 
Attorney” to the unrepresented applicant. 
 The PQME request in the represented cases 
made pursuant to LC 4062.2 shall be made pursuant 
to Form 106 with the requesting party (1) Identifying 
the dispute, (2) Attaching a copy the proposed AME 
attempt between the parties, (3) Designate the 
specialty, (4) and state the specialty of the PTP. 
 
 Rule  31(c) 
 
 Any physician who has provided treatment for the disputed injury pursuant to 9785 is 

     Labor Code § 4062.  Objection to medical determination by treating 
physician; Notice; Medical evaluation 
 

(a) If either the employee or employer objects to a medical 
determination made by the treating physician concerning 
any medical issues not covered by Section 4060 or 4061 and 
not subject to Section 4610, the objecting party shall notify 
the other party in writing of the objection within 20 days of 
receipt of the report if the employee is represented by an 
attorney or within 30 days of receipt of the report if the 
employee is not represented by an attorney. These time 
limits may be extended for good cause or by mutual 
agreement. If the employee is represented by an attorney, a 
medical evaluation to determine the disputed medical issue 
shall be obtained as provided in Section 4062.2, and no 
other medical evaluation shall be obtained. If the employee 
is not represented by an attorney, the employer shall 
immediately provide the employee with a form prescribed by 
the medical director with which to request assignment of a 
panel of three qualified medical evaluators, the evaluation 
shall be obtained as provided in Section 4062.1, and no 
other medical evaluation shall be obtained. 
 

      Editor’s Comments: See also, accord,  Simmons v. Department of 
Mental Health (2005) 35 CWCR 162, 70 CCC 866  holding the 
defendant must timely object to the compensability of a body part if it 
disputes industrial causation and institute proceedings under LC 4062, 
the AME/QME process. The issue of causation is not an appropriate 
issue for a UR physician to determine.  Also recall the past decision of 
J.C. Penny v. WCAB (Edwards) (2009, 3rd Appellate District) 175 
Cal.App.4th 818, 37 CWCR 141, 74 CCC 826 which held that although 
the defendant was entitled to a credit for TD overpayment when AME 
retro-actively determined applicant to be P&S, defendant was 
precluded from asserting that credit against PD due to defendant’s 
failure to specifically object to treaters opinion on whether applicant 
continued to be TD, as required by LC 4062.  (Accord, Jones v. Tulare 
District Hospital 2014 Cal.Wrk.Comp.P.D. LEXIS 593) 

      Editor’s Comments: Please note the Rule 30(d)(1)&(2) 
prohibiting  the employer from requesting and securing a PQME 
4060 AOE/COE panel and therefore report after denial of claim 
was struck down by the recent decision of  Mendoza v. WCAB 
(2010) 75 CCC 1204 (Panel Decision)  
     But note that the Court in  Mendoza  did not address whether 
Rule 30(d)(3) which prohibits a PQME 4060 AOE/COE  panel 
requested after the 90 days without an order of the WCJ is 
proper. 
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PROHIBITED from acting as the PQME. 
 
 Rule 31.1 – Represented Cases  
 
 Where multiple requests for PQME’s pursuant to LC 4062.2 (Represented Applicant) are received 
by the Medical Director ON THE SAME DAY and the requests DESIGNATE DIFFERENT 
SPECIALTIES, the Medical Director shall: 
 
 (1) Where requested, select the specialty consistent with that of the treater, UNLESS the Medical 
Director is PERSUADED by supporting documentation provided by the requestor. 
 
 (2)  Where no party selects the specialty of the treater, then the Medical Director shall select the a 
specialty APPROPRIATE for the disputed medical issue. 
 
 (3)  Further, upon request by the Medical Director, the party requesting the panel shall provide 
medical records to assist the Medical Director in determining the appropriate specialty. 
 
 (4) Supporting documentation appears to be required where the requesting party seeks a specialty 
different than that of the treater. (31.1(3)) 
 
 Rule 31.3 - Scheduling Appointment 
 
 The UNREPRESENTED APPLICANT shall have 10 DAYS of receipt of the PQME to SELECT 
AND SCHEDULE the PQME examination.  The employer representative is PROHIBITED from 
DISCUSSING THE SELECTION of the PQME with the unrepresented applicant.  Where the 
REPRESENTED or UNREPRESENTED APPLICANT fails to schedule the medical examination within 10 
days of the receipt of the PQME, the employer/defendant shall schedule the examination.  Recall also that 
where the unrepresented applicant fails to select the PQME within 10 days of receipt of the PQME, then the 
employer shall make the selection. (See LC 4062.1(c)) 
 
 Rule 31.5 – QME Replacement Requests  
 
 Replacement Doctor to the PQME or a entirely NEW Panel shall be randomly selected by the 
Medical Director where (1) specialty of the panel or an individual doctor on the panel does not practice in 
the requested specialty; (2) the selected PQME cannot set the appointment within 60 days of the initial 
request by the scheduling party; (3) applicant has changed residence prior to the initial evaluation; (4) 
PQME is unavailable pursuant to Rule 33; (4) QME on the panel is or has been a treater; (5) for the 
convenience of the applicant only, and upon written agreement with the employer/defendant; or (6) for 
“good cause” limited to documented medical or psychological impairment; (7) The specialty selected is 
medically or otherwise INAPPROPRIATE for the disputed medical issue; (8) Violation of Rule 34, 
Appointment Notification and Cancellation; (9) Violation of timelines pursuant to LC 4062.5 and Rule 38 
(completion of timely evaluation – 30 days of evaluation, supplemental report 60 days of request) 
 
Rule 31.7 – Additional QME Panel in Different Specialty  
 
 “Upon a showing of good cause that a different specialty” PQME is appropriate, the Medical 
Director shall issue additional panel.  “Good Cause” exists (1) by order of the WCJ (see also AD Rule 
32.6); (2) QME notifies the parties and the Medical Director that they cannot comply with the time lines; (3) 
in a REPRESENTED CASE written agreement between the parties that additional specialty is appropriate 
and the parties are unable to agree to an AME; (4) In an UNREPRESENTED CASE, with the assistance of 
the Information and Assistance Officer have reached agreement in the presence of the I&O Officer. 
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Rule 33 – Unavailability of QME 
 
 QME appointment must be scheduled 
within 60 days of the request by the party with the 
legal right to schedule the appointment, or 90 days 
if the requesting party agrees to waive the right to 
a replacement panel. (Rule 33(e)). 

      Editor’s Comments: Please note the Rule 31.3 & 4062.1(c) 
create a situation where if (1) the unrepresented worker fails to 
select or (2) select but fails to schedule the PQME within 10 days 
of receipt of the panel, then it is the employer who shall schedule 
the PQME exam and who may request an alternate PQME panel 
where the selected PQME cannot conduct the exam within 60 
days of the employer’s request for examination. 
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THE 

UTILIZATION REVIEW 
AND 

INDEPENDENT MEDICAL REVIEW (IMR) 
Process 

The following represents a summary and analysis of some of the most recent case decisions issued by the California 
Supreme Court, California Court of Appeal, and the Workers’ Compensation Appeals Board, and Statutes which the 
Editor believes is significant to the UR/IMR process, as well as the practice of Workers' Compensation law generally. 
The summaries are only the Editor's interpretation, analysis, and legal opinion, and the reader is encouraged to review 
the original case decision in its entirety.

Practitioners should proceed with caution when citing to this panel decision and should also verify the subsequent history of the decision. WCAB panel 
decisions are citeable authority, particularly on issues of contemporaneous administrative construction of statutory language [see Griffith v. WCAB 
(1989) 209 Cal. App. 3d 1260, 1264, fn. 2, 54 Cal. Comp. Cases 145]. However, WCAB panel decisions are not binding precedent, as are en banc 
decisions, on all other Appeals Board panels and workers' compensation judges [see Gee v. Workers' Comp. Appeals Bd. (2002) 96 Cal. App. 4th 
1418, 1425 fn. 6, 67 Cal. Comp. Cases 236]. While WCAB panel decisions are not binding, the WCAB will consider these decisions to the extent that it 
finds their reasoning persuasive [see Guitron v. Santa Fe Extruders (2011) 76 Cal. Comp. Cases 228, fn. 7 (Appeals Board En Banc Opinion)].  Panel 
Decisions which are designated as “Significant” by the WCAB, while not binding in workers compensation proceedings, are intended to augment the 
body of binding appellate court and en banc decision and is limited to panel decisions involving (1) issue(s) of general interest to the workers’ 
compensation community, especially a new or recurring issue about which there is little or no published case law; and (2) upon agreement en banc of 
all commissioners on the significance and importance of the issues presented and resulting decisions. (See Elliot v. WCAB (2010) 182 Cal.App. 4th 355, 
361, fn. 3, 75 CCC 81; Larch v. WCAB (1999) 64 CCC 1098, 1099-1100 (writ denied). 

Due to the complexities, this author has decided to address IMR by an organized summary of 
relevant sections of the Labor Code, and Title 8 Regulations under Three headings:  (1) Time 
Periods and Procedures for UR-IMR; (2) Time Periods and Procedures for MPN-IMR; and (3) 
Appeal of IMR Determination; 

I. Overview of UR-IMR and MPN-IMR Process

A. Effective Date:

Effective for all DOI occurring after 1/1/13 and all DOI after 7/1/13 the legislature, as
part of SB 863, has directed that all medical treatment issues are to first be submitted to 
Utilization Review, or follow Medical Provided Network treatment procedures, with all 
medical treatment issues involving denial/disputes over care/treatment to be appealed by 
the applicant through the Independent Medical Review process and procedures. Lab. Code 
§§4610.5(a)(1) & (2); See generally  Lab. Code §§4610, 4610.1, 4610.5, 4610.6, 4616.3,
4616.4; UR/IMR Emergency Regulations, Cal. Code Regs., tit. 8, §§ 9792.9, 9792.9.1,
9792.10.3, 9792.10.4, 9792.10.5, 9792.10.6, 9792.10.7

One distinction between UR-IMR procedures and MPN-IMR procedures should be 
highlighted.  Under UR-IMR, it is the employee seeking authorization of the treater’s 
recommended course of treatment after the employer has denied the care following a UR 
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denial/non-certification.  However, under MPN-IMR, it will be the applicant who is 
disputing the recommendations of the treater and, after securing a 2nd and 3rd opinion, goes 
forward to request IMR.  (Lab. Code 4616.3(c); Lab. Code 4616.4(b). 
 
 

II.  The UR Process 
 

  A. Time Periods and Procedures for UR 
 
Basic Timeline for UR: Prospective/Concurrent Decisions on requests for authorization of 
treatment made within 5 days from receipt of information “reasonably necessary” to 
make the determination, but in no event more than 14 days from treatment 
recommendations. Lab. Code §4610(g)(1); Cal. Code Regs., tit. 8, §9792.9.1.  Decision to 
approve, modify, delay or deny must generally be communicated within 24 hours to the 
requesting physician. Lab. Code §4610(g)(3)(a). 
 

a.  Check List for Defects In UR Denial 
 
1.  Was UR Denial Valid?: Timely (5-14 days) Lab. Code 4610(g);   
2.  UR physician must be competent to evaluate medical necessity? Lab. Code  4610(e); 

Cal. Code Regs., tit. 8,  §9792.9(g);   
3.  UR denial must be  communicated to proper parties? Lab. Code 4610(g)(2) & 

(g)(3)(A);  
4.  Did the UR denial include DWC Form IMR with instruction to applicant? Cal. Code 

Regs., tit. 8, §9792.9.1(e)(5) 
 

b.  Remedies For Defective UR Denial 
 

 
 
 
 
 
 
 
 
 
 
 

      Editor’s Comments:  Please note that two cases working their way up to the Supreme Court filed by the applicants’ bar attacking the IMR process 
primarily on due process/constitutional grounds.  These cases are Zuniga v. WCAB (Interactive Truck, SCIF) ADJ2563341(1st Appellate District) filed 
by Lisa Ivancich; and Stevens v. Outspoken Enterprise and SCIF (September 2014) 42 CWCR 194 (Order Denying Reconsideration (ADJ1526353) 
filed by Joseph Waxman.  Among the arguments asserted were that the restricted grounds of review ran afoul of the constitutional mandate that all 
determinations within the workers’ compensation system be subject to judicial review, that the nature of the review process is so restrictive as to deny 
injured workers basic due process rights, and that the scheme is contrary to the separation of powers clause of Article III.   
      Both were denied holding the UR/IMR procedure constitutional. See infra.,  Stevens v. WCAB (Otuspoken Enterprises et al.,) (2015 1st Appellate 
District) 241 Cal.App. 4th 1074, 80  CCC 1262. 
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Dubon v. World Restoration Inc., SCIF (2014) 79 CCC 1298, 79 CCC 566, 79 CCC 313, 42 CWCR 

 219 (En Banc Decision) 

 The applicant sustained successive injuries 
in 2003 and 2004 to various parts of body.  The 
applicant underwent a course of treatment which 
included various diagnostic studies including 
EMG/NCV (positive for L4-5 radiculopathy), 
Lumbar MRI (positive for L4-5 disc protrusion) and 
a discogram (positive for L4-5 and L5-S1 discogenic 
pain).  The PTP referred the applicant to Dr. 
Simpkins for evaluation regarding further treatment 
including the need for surgery.  On July 1, 2013 Dr. 
Simpkins requested authorization for surgery.  
Defendant submitted the request for UR and 
thereafter the defendant’s UR agent sent a denial 
letter to Dr. Simpkins.  The evidence relied upon by 
the UR physician did not contain any report from the 
applicant PTP,  only one report from the 
treating/evaluation surgeon Dr. Simpkins, no reports 
from the AME who had requested the discogram, nor 
the discogram report.  The UR physician apparently 
was provided with 18 additional pages of medical 
records which were not specifically commented 
upon.  The basis for the UR denial was the lack of 
documented imaging of nerve root compression; no 
evidence that conservative treatment had failed; and 
no documented condition/diagnosis for which spinal 
fusion was indicated.  The WCJ found for the 
defendant holding that despite the procedural defects with defendant’s UR described as “critical errors” any alleged 
procedural defects must be resolved 
through IMR, as the need for surgery 
involved an issue of medical necessity. 
 On reconsideration, the WCAB 
reversed the WCJ.  The WCAB first 
confirmed that “IMR solely resolves 
disputes over the medical necessity of 
treatment requests” where the UR is not 
invalid.  However, issues of timeliness 
and compliance with statutes and 
regulations governing UR are legal 
disputes within the jurisdiction of the 
 WCAB.  Second, the WCAB held “a UR 
decision is invalid if it is untimely or 
suffers from material procedural defects 
that undermine the integrity of the UR 
decision.  Minor technical or immaterial 
defects are insufficient to invalidate a 
defendant’s UR determination, rather a 
UR decision is invalid only if it suffers 
from material procedural defects that 
undermines the integrity of the UR 

       Editor’s Comments:  While Dubon I placed the burden on the defendant/claims 
adjuster to submit to the UR physician all relevant information necessary for UR 
physician to address the issue of medical necessity, Dubon II clearly places the 
burden on the applicant/applicant attorney to ensure timely submission by 
defendant, as well as that the defendant has submitted all relevant 
documentation/information to the UR physician and limits to review through the 
IMR process on the issue of medical necessity, absent an untimely UR submission 
by defendant. 
     But see, the dissenting opinion by Commissioner Sweeney who relying on the 
California Supreme Court decision of  Sandhagen wrote “A treatment 
determination that does not comply with section 4610 is not a ‘decision pursuant to 
section 4610,’ and thus by definition is not a ‘utilization review decision.’ A 
utilization review decision is a necessary prerequisite for independent medical 
review, and by the terms of sections 4610 and 4610.5, only a dispute after a 
utilization review decision, i.e., a treatment determination that complies with 
section 4610, is resolved through independent medical review.  Therefore, a dispute 
over a treatment determination without compliance with section 4610 is not a 
dispute over a utilization review decision pursuant to section 4610.5(a), and such is 
dispute is not subject to section  4610.5 independent medical review.”  Further, 
judicial review and decision based on substantial medical opinions is not contrary 
to the legislative intent behind the IMR process that medical necessity be determine 
by medical professionals rather than the judiciary.  Succinctly, Commissioner 
Sweeney concluded her opinion writing “Section 4610 established a utilization 
review process with mandatory requirements.  Section 4610.5 established a process 
of independent medical review of a utilization review decisions.  Treatment 
determinations that do not comply with section 4610 are not utilization review 
decisions and are not subject to independent medical review, controversies as to 
those determinations must be resolved by the WCAB pursuant to section 4604.”   
     This editor is unaware of any Reg or Labor Code section which limits 
evidence/information which is provided to the IMR physician to that available at 
the time the UR process was begun.  The applicant therefore might to able to 
obtain/generate evidence after review of the UR determination to be used as 
rebuttal on IMR. 

         See also, accord, infra, Bodam v. San Bernardino County/Department of Social Services 
(2014) 79 CCC 1519, 2014 Cal.Wrk.Comp.LEXIS 156 (Significant Panel Decision) which held that 
a defendant is obligated to comply with all time requirements in conducting UR, including the 
timeframes for communicating the UR decision; (2) A UR decision that is timely made but is not 
timely communicated is untimely; (3) when a UR decision is untimely and therefore invalid, the 
necessity of the medical treatment at issue may be determined by the WCAB based upon substantial 
evidence.  LC 4610(g)(1)-(3) requires that the decision be communicated within 24 hours for 
concurrent review and 2 days for prospective review. (Accord, Vigil v. Milan’s Smoke Meats 
(SCIF) 2014 Cal.Wrk.Comp. LEXIS __) 
     See also, Stock v. Camarillo State Hospital, SCIF (2014) 2014 Cal. Wrk. Comp. P.D. LEXIS 471 
(Board Panel Decision) (ADJ2426407/Oxnard) involving the request for a hospital bed for 
applicant with two level lumbar fusion who could not sleep in flat bed and had been sleeping in 
recliner for past four years.  The WCAB upheld WCJ’s determination that RFA from MPN doctor is 
subject to the UR/IMR process writing “Contrary to the applicant’s contentions, by its adoption of 
the MPN system, the Legislature did not evidence the intent to preclude a defendant from seeking 
UR review of an MPN physician’s request for authorization of medical treatment.”  Also 
reaffirming that Rule 9792.10.1(4)(A)-(F) provides that where the MTUS is “silent and there is no 
peer-review scientific and medical evidence, the reviewer may consider nationally recognized 
professional standards, expert opinion, generally accepted standards of medical practice and 
treatment that are likely to provide a benefit to a patient for conditions for which other treatments 
are not clinically efficacious”.  See also, accord, opinion granting reconsideration for further 
consideration  Hogenson v. Volkswagen Credit, Inc. AIG Claims San Diego, AJD2145168, (6/18/14 
Oxnard District Office);  
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decision.  Last, where a defendant’s UR is found invalid, the issue of medical necessity is not subject to IMR, but is to be 
determined by the WCAB based upon substantial medical evidence,  
with the employee having the burden of providing the treatment is reasonably required. 
 On further reconsideration the WCAB 
by En Banc decision reversed holding that 
medical necessity may only be addressed by 
the WCJ where the UR is untimely.  In 
circumstances involving medical necessity the 
procedure is limited to the UR/IMR process 
and is not subject to expedited hearing or other 
proceedings before the WCAB. 
 
Torres vs. Contra Costa Schools 
Insurance Group, SCIF (2014) 79 CCC 1181, 2014 Cal.Wrk. Comp. LEXIS 111 (Significant Panel 
Decision) 

 Applicant sustained injury to left knee, neck and spine which caused a need for medical treatment.  The PTP 
requested further authorization for Duragesic patches and Norco.  Defendant’s UR physician certified the Norco but 
conditionally denied the Duragesic patches pending submission of additional information to include whether other 
medications had been tried, whether applicant has a history of opioids use, and most recent lab tests.  The UR physician 
went on to specially write that “the conditional non-certification represents an administrative action taken to comply with 
regulatory time frames constraints, and does not represent a denial based on medical necessity,” and that the request for 
authorization for Duragesic patches will be reconsidered upon receipt of the information requested.”  Defendant did not 
send further information to the UR physician and denied the request for Duragesic patches.  Applicant timely submitted 
an application for IMR on 8/1/13 and a further report by the PTP addressing opioid history and prior use of Duragesic 
patches.  The IMR determination dated 11/12/13 provided without explanation that the Duragesic patches were “not 
medically necessary and appropriate”.   Applicant’s Counsel sought appeal to the Administrative director writing that the 
“[IMR] reviewer failed to review documents submitted by applicant and applicant’s representative before making the 
determination “contrary to applicant’s right to due process”, applicant’s attorney also filed a DOR for expedited hearing.  
Although the appeal was signed by applicant’s representative it was not verified.  At expedited hearing the WCJ 
dismissed applicant’s appeal for lack of verification. 
 Labor Code section 4610(h) requires that a determination of the administrative director “may be reviewed only 
by a verified appeal from the medical review determination of the administrative director”.   The verification requirement 
found in LC 4610(h) is consistent with the WCAB Rules of Practice and Procedure, Rule 10450(a) which requires that 
all petitions and answers be verified and failure to verify is a valid ground for summary dismissal.  The Board, went on 
however, to note that it has “long been recognized that lack of verification does not necessitate automatic dismissal of 
nonconforming pleadings”. (See United Farm Workers v. Agricultural Labor Relations (1985) 37 Cal.3rd 912, 915).  
Even so noted the court, “failure to correct a lack of verification within a reasonable time after receiving notice of the 
defect allows dismissal of the nonconforming petition.”  Noting that the verification requirement is relatively new, and 
that there is a strong public policy favoring the disposition of cases on the merits, the finding of dismissal of appeal by 
the WCJ at expedited hearing is reversed. 
 
Bodam v. San Bernardino 
County/Department of Social Services 
(2014) 79 CCC 1519, 2014 Cal.Wrk.Comp 
LEXIS 156 (Significant Panel Decision) 
 
 Applicant, who was represented, sustained 
injury to his low back on 3/24/11.  Dr. Cheng, after 
conducting an examination for the purpose of 
evaluating the applicant’s need for surgery, faxed a 
RFA to defendant’s adjuster (SCIF)  
on 10/28/13 requesting authorization for a three 
level fusion.  SCIF sent the RFA to its UR agent the 

     See also, Glendale Adventist Medical Center v. WCAB (Gibney) 79 CCC 1544, 
2014 Cal.Wrk.Comp. LEXIS 158, where medical necessity proper issue at expedited 
hearing where UR untimely despite treatment for contested part of body where award 
of medical treatment was reasonable and necessary (LC 4600) to cure or relieve 
accepted part of body. See also, accord, Sanchez v. Enterpriase Rent-A-Car 2014 
Cal.Wrk.Comp.P.D. LEXIS 596. 
 
     See also, Flores v. Hvolvoll-Johnson Construction 2014 Cal.Wrk.Comp.P.D. LEXIS 
471, where defendant only raises jurisdiction/authority of WCAB to determine 
timeliness and medical necessity on reconsideration, the holding of WCJ on UR 
timeliness and medical necessity upon a finding of untimely UR will be upheld.  

       AD Rule 9792.9.1(e)(3) provides, “For prospective, concurrent, or 
expedited review, a decision to modify, delay, or deny shall be communicated to 
the requesting physician within 24 hours of the decision, and shall be 
communicated to the requesting physician initially by telephone, facsimile, or 
electronic mail. The communication by telephone shall be followed by written 
notice to the requesting physician, the injured worker, and if the injured worker 
is represented by counsel, the injured worker's attorney within 24 hours of the 
decision for concurrent review and within two (2) business days for prospective 
review and for expedited review within 72 hours of receipt of the request.” 
     Editor’s comments:  Note that LC 4610(g)(3)(A) only requires that the UR 
decision be communicated either within 24 hours by fax or electronically or in 
writing within 2 business days but not both.  AD Rule 9792.9.1(e) seems to 
require both??  Also for the first time the WCAB has upheld the parties’ right to 
agree to utilize an AME on medical treatment issue rather than utilizing the 
UR/IMR process. (See, Bertrand v. County of Orange 42 CWCR 20 
(ADJ3135829)(BPD) 
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same day.  On 10/31 the UR agent made its determination to deny the request.  On 11/5/13 defendant mailed written 
denial letters to applicant, applicant’s counsel and to Dr. Cheng.  At expedited hearing no evidence was presented that 
the UR decision was communicated to Dr. Cheng by fax, phone or email within 24 hours of the decision, nor any 
evidence that written notice was provided within two business days of the decision to applicant, applicant’s physician or 
attorney.  Applying Dubon II the WCJ found the UR decision, although timely decided, was not timely communicated 
and therefore the issue of medical necessity was properly before the WCJ. The WCJ then order the parties to develop the 
medical record on the issue of medical necessity for surgery.  Defendant sought removal.   
 Labor Code 4610(g)(1) provides that the UR decision must be made within “five working days from receipt of 
the information reasonably necessary to make the determination, but in no event more than 14 days from the date of the 
medical treatment recommendation by the physician”.  Further, under LC 4610(g)(3)(A), the decision must be 
communicated to “the requesting physician within 24 hours of the decision” by fax, phone or email and in writing within 
two business days to physician, employee, and if represented counsel.   
 In upholding the WCJ, the WCAB wrote that (1) a defendant is obligated to comply with all time requirements 
in conducting UR, including timeframes for communicating the UR decision; (2) a UR decision that is timely made but 
not timely communicated is untimely; (3) When a UR decision is untimely for any reason, it is invalid and the issue of  
medical necessity may properly be decided by the WCAB based upon substantial evidence, citing Dubon II. Removal 
denied. 
 
 
McFarland v. The 
Permanente Medical 
Group, Inc., adjusted by 
Athens Administrators, 
Inc., 2015 Cal. Wrk. 
Comp. P.D. LEXIS 
23(BPD). 
 
 Applicant, while 
employed as a registered nurse 
sustained injury to her thoracic 
spine, cervical spine, chest,  
abdominal wall, left shoulder, 
respiratory system, and in the 
form of hypertension and 
damage to the aorta ultimately  
resolved via Compromise and 
Release with "open" medical 
care for $300,000 based on the 
opinion of QME Steven Isono 
that the applicant was totally 
permanently disabled.   Later 
the parties proceeded to trial on 
the issue of applicant’s need for a epidural steroid injection.   Defendant had denied this treatment based upon a timely 
and proper UR.   It was Applicant's position that the UR physician had been furnished an insufficient medical record 
from which to determine the reasonableness of the treatment and that the UR therefore suffered from a "material 
procedural defect" within the  meaning of Dubon v. Workers' Compensation Appeals Board (2014) 79 Cal.Comp.Cases 
313 [hereafter, Dubon I].  Subsequently in Dubon II, the Appeals Board held that a timely UR decision must be reviewed 
through the independent medical review (IMR) process rather than by the WCAB. With respect to applicant's contention 
that the denial of applicant's ability to appeal a noncompliant UR decision is unconstitutional, the WCAB has no 
authority to determine the constitutionality of the IMR statutes as sought by applicant. (Greener v. Workers' Comp. 
Appeals Bd (1993) 6 Cal.4th 1028 [58 Cal.Comp.Cases 793]; Niedle v. Workers' Comp. Appeals Bd. (2001) 87 
Cal.App.4th 283 [66 Cal.Comp.Cases 223].)  Based on Dubon II the WCAB upheld the WCJ finding that the WCAB 
had no jurisdiction to award the disputed medical treatment. 
 However, in a succinctly written dissent, Commissioner Margaret Sweeney proposed that applicant should be 

     “. . .Labor Code section 4604.5 states that the MTUS "shall be presumptively correct on the issue of 
extent and scope of medical treatment. The presumption is rebuttable and may be controverted by a 
preponderance of the scientific medical evidence establishing that a variance from the guidelines 
reasonably is required to cure or relieve the injured worker from the effects of his or her injury. The 
presumption created is one affecting the burden of proof." 
     Whether a party has rebutted a presumption affecting the burden of proof is a legal question and the 
determination of a legal  question must be made by a court. "A presumption is an assumption of fact that 
the law requires to be made from another fact or group of facts found or otherwise established in the 
action. A presumption is not evidence." ( Evid. Code § 600(a).) '"Preponderance of the evidence' means 
that evidence that, when weighed with that opposed to it, has more convincing force and the greater 
probability of truth." ( Lab. Code § 3202.5.) 
     Pursuant to a constitutional grant of authority ( Cal. Const., art. XIV, §§ 1, 4), the Legislature created 
the WCAB and vested it with judicial powers. ( Lab. Code, § 111.) The Legislature further gave the 
WCAB the "full power, authority, and jurisdiction to try and determine" all workers' compensation claims 
and any right or liability arising out of or incidental thereto. ( Lab. Code, § 5301, see also Lab. Code, § 
5300.) The WCAB is the court with jurisdiction to determine whether a party to a workers' compensation 
case has met its burden of proof and rebutted a presumption found in division four of the Labor Code. 
(Honeywell v. Workers' Comp. Appeals Bd. (2005) 35 Cal. 4th 24 [70 Cal.Comp.Cases 97]; Gee v. 
Workers' Comp. Appeals Bd. (2002) 96 Cal.App.4th 1418 [67 Cal.Comp.Cases 236].) 
     The Legislature specifically vested the WCAB with jurisdiction over any controversy relating to or 
arising out of Labor Code sections 4600 to 4605 inclusive. ( Lab. Code § 5304.) Labor Code section 4604 
states that "['controversies between employer and employee arising under this chapter shall be determined 
by the appeals board. . .except as otherwise provided by Section 4610.5." Thus, a challenge to the 
presumptively correct MTUS as set forth in Section 4604.5 is within the jurisdiction of the WCAB. In 
contrast, Section 4610.5 applies to independent medical review of disputes over UR decisions and is 
outside the  purview of Section 4604 and, accordingly, 5304. Interpreting these statutes together, an 
applicant may attempt to rebut the MTUS and must be provided with an opportunity to adjudicate whether 
he or she has rebutted the MTUS under Labor Code section 4604.5 separate from the UR/IMR process 
discussed in Dubon II. 
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allowed to rebut MTUS guidelines before WCAB, because although Labor Code § 4604.5 provides that MTUS  
guidelines are presumptively correct, it does not provide procedure for determining whether scientific medical evidence 
establishes that variance from 
guidelines is reasonably 
required to cure or relieve 
injured worker from effects of 
industrial injury.  
Commissioner Sweeney 
maintained that whether party 
has rebutted presumption 
affecting burden of proof is a 
legal question that must be 
determined by court of law, as 
such determination requires 
weighing of facts and evidence, 
that Labor Code §§ 4604 and 
5304, together, give WCAB 
jurisdiction to determine 
medical treatment guideline 
controversies arising under 
Labor Code § 4604.5, 
independent from procedures in 
Labor Code § 4610.5 and 
Dubon v. World Restoration, 
Inc. (2014) 79 Cal. Comp. 
Cases 1298 (Appeals Board en 
banc opinion) (Dubon II), 
which apply to UR/IMR 
process for resolving "medical 
necessity" issues based on 
established guidelines, that UR 
decision here denied applicant's 
medical treatment based upon 
MTUS, and that, therefore, applicant should be entitled to present evidence that she rebutted MTUS before the WCAB. 
 
Garraway-Jimenez, v. Santa Barbara Medical Foundation Clinic, Zurich American Insurance, 
Defendants, 2015 Cal. Wrk. Comp. P.D. LEXIS 130. 
 
 Applicant sustained CT injury to cervical spine and elbows for the period ending 10/10/05. Defendant denied a 
request for left ulnar nerve decompression based upon timely Utilization Review (UR) denial.  Although both the treater 
and the AME supported the surgery, defendant failed to provide the report from either to the UR or IMR physicians, or 
electrodiagnostic studies performed on June 4, 2014, and existing records as well as a supplemental report by the 
recommending surgeon, Dr. Ruth.  An expedited hearing was held on January 27, 2015.  The WCJ concluded that it was 
applicant's failure to timely forward the medical records that prevented the IMR reviewer from considering the AME 
 reports, such that any error on the part of IMR was 
self-inflicted by applicant; and that since the error 
was caused by applicant's oversight and 
inadvertence, it would be unreasonable to force 
defendant to provide another IMR Determination. 
 On reconsideration/removal the WCAB reversed citing LC 4610.5(i) and Rule 9792.10.5,  both of which 
require the defendant/representative to provide “all relevant medical records”.  The WCAB held that defendant’s “failure  
to provide the IMR reviewer with all material and relevant medical records, the determination of the IMR organization, 
and thus the Administrative Director, was an act without or in excess of its powers. The IMR process can only work if 
the parties meet their obligation to provide the necessary medical records. The WCJ's determination that it would be 
unfair to defendant to require it to pay for another IMR appeal fails to recognize that it is defendant, not applicant, who is 

     “.           Contrary to Labor Code sections 5304 and 4604.5, applicant has not been provided a forum 
to rebut the Administrative Director's medical treatment utilization schedule (MTUS). In contrast to 
4604.5 and the legal concept of rebuttal, Labor Code Section 4610.5 establishes a methodology which the 
independent medical reviewer must follow to determine the "medically necessity" of a treatment request 
that was not approved by a UR decision. It requires the application of tiered standards applied in ranked 
order, "allowing reliance on a lower ranked standard only if every higher ranked standard is inapplicable 
to the employee's medical condition" and the highest ranked standard is "guidelines adopted by the 
administrative director pursuant to Section 5307.27. 1( Lab. Code § 4610.5(c)(2) and (c)(2)(A).) Thus, the 
IMR process itself is not and cannot be a forum where, a statutory legal presumption may be challenged 
or rebutted, according to the plain language of 4610.5(c). 
     Rebuttal is not a medical issue but a legal issue that must be determined by a court. The right of 
rebuttal is guaranteed by Labor Code Section 4604.5. Labor Code sections 5304 and 4604 give the 
WCAB jurisdiction to determine controversies relating to or arising out of Labor Code section 4604.5 
which states that the MTUS is rebuttable. Here, the utilization review decision denied applicant's medical 
treatment based upon the MTUS (specifically, subdivisions (b) and (c) of section 9792.25 which is part of 
the MTUS). ( Cal. Code Regs., tit. 8, § 9792.21.) Accordingly, applicant is entitled to present evidence 
that she has rebutted the MTUS. . . “    
 
     See also, Arredondo v. Tri-Modal Distribution Services, Inc., State Compensation Insurance Fund, 
Defendants, 2015 Cal. Wrk. Comp. P.D. LEXIS 209, 2015 Cal. Wrk. Comp. P.D. LEXIS 209, which held 
by split panel decision that untimely completion of IMR by Adminstrative Director does not remove 
medical necessity to WCAB.  Reasons given were that (1) Legislature requires medical treatment disputes 
to be evaluated through IMR in order to assure that medical necessity is objectively and uniformly 
determined based on Medical Treatment Utilization Schedule (MTUS) and other recognized standards of 
care, (2) IMR determination is governmental action performed under auspices and control of 
Administrative Director, distinctly different from UR where defendant is obligated to perform within 
statutory and regulatory framework, (3) Legislature provided guidelines in Labor Code § 4610.6(d), 
administrative in nature, addressing when IMR determination should issue, but it enacted no provisions 
that invalidate IMR determination if determination is not made within Labor Code § 4610.6(d) 
timeframes, (4) given statutory design of IMR, Labor Code § 4610.6(d) timeframes are directory and not 
mandatory, and, therefore, IMR determination is valid even if it does not issue within specified 
timeframes, (5) untimeliness is not listed as ground for IMR appeal in Labor Code § 4610.6(h), and (6) 
because no grounds for appeal of IMR determination under Labor Code § 4610.6(h) were established at 
trial, IMR determination in this case was final and binding on applicant.  But see contra, Saunders v. 
Loma Linda University Medical Group, PSI, Defendant, 2015 Cal. Wrk. Comp. P.D. LEXIS 311, 2015 
Cal. Wrk. Comp. P.D. LEXIS 311.  

      Editors’ Comments: Although the Garraway-Jimenez case was a win for the 
applicant, it demonstrates the real problem with the IMR process – the potential 
for delay without any real consequence to the defendant.  
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mandated to provide the medical records for the IMR Determination. Under these circumstances, unfairness to defendant 
is not a valid basis upon which to make a determination, where defendant has not met its statutory obligation to serve 
medical records.”  Reversed and remanded. 
 
Stevens v. WCAB (Otuspoken Enterprises et al.,) (2015 1st Appellate District) 241 Cal.App. 4th 1074, 
80  CCC 1262.  

 Applicant sustained injury to right foot in October 1997 and subsequently underwent three surgeries.  
Ultimately the applicant was diagnosed with complex-regional-pain syndrome to bilateral feet.   The bilateral foot pain 
ultimately  forced the applicant from continuing to work and into a wheelchair.  The applicant also sustained as a 
compensable consequence injury to low back, bilateral shoulders and ultimately depressions which all combined to result 
into a total award of disability.  The applicant’s PTP requested authorization for pain medications and in-home health 
aide 8 hours a day five days a week.  The home health aide was to help the applicant with bathing, dressing, ambulation, 
meals and picking up prescription medications.    The request was timely submitted by the defendant to UR which was 
not certified, with a proper notice provided by defendant to applicant.  Applicant requested an internal review submitting 
additional records and information, but the internal review also denied authorization.  Applicant next requested an IMR 
which upheld the original UR determination.  Next, the applicant appealed the IMR determination to the Board pursuant 
to LC 4610.6(h) raising constitutional issues including violation of Section 4 of the State Constitution and the applicant’s 
right to due process.  The WCJ held that none of the grounds for appeal applied and that the Board had no jurisdiction to 
consider the constitutionality of LC 4610.6.  Then the applicant sought reconsideration by the WCAB who adopted the 
decision of the WCJ.  The applicant then petitioned for a writ of review raising constitutional challenges.   
 In addressing and denying the applicant’s petition, the Court on eight separate occasions noted that the “state 
Constitution gives the Legislature ‘plenary power. . .to create and enforce a complete system of workers’ compensation. . 
.” noting that “the underlying premise behind this statutorily created system. . .is the ‘compensation bargain’ under 
which the ‘employer assumes liability for industrial personal injury or death without regard to fault in exchange for 
limitations on the amount of that liability.  Next, the Court noted that the legislature intent behind SB 228 and 899 was to 
“steamline the process and control costs”, with the system to resolve disputes over medical treatment existing prior 
1/1/13  being “costly, time consuming, and did not [produce] uniform results.”  The Court discussed at length the 
procedures available to the applicant under the UR/IMR procedures noting (1) only the applicant may request review of 
an adverse UR determination by IMR; (2) the IMR reviewer reviews pertinent medical records, provider reports and 
other information submitted by the parties; (3) the standard for review includes MTUS, peer-reviewed scientific and 
medial evidence regarding the effectiveness of the disputed treatment, nationally recognized professional standards etc. 
(4) although the IMR reviewer’s name is kept confidential, the decision must include the reviewer’s professional 
qualification; (5) A worker may dispute through appeal to the Board under specified grounds, and  (6) where the 
applicant is successful the remedy is a new IMR; and further (7) the Boards decision can always be challenged by writ of 
review to the Court of Appeal. 
 The Court also noted that the UR/IMR procedure now “guarantees that the UR decision rendered in 
[applicant’s] favor could not be challenged by employers on medical-necessity grounds” . . . “ensuring faster final 
resolution of these decisions”  . . . “and constituted a meaningful curtailment of the employers’ rights” in exchange of the 
promised reduction in insurance costs “by creating uniform medical standards”.  In the end the Court of Appeal held that 
the Legislature had “Plenary Powers” over the Workers’ Compensation System are (1) not limited by the State 
Constitution’s separation of powers or due process clauses;  (2) Nor does the IMR process violate Section 4’s 
requirement that tribunal decisions be subject to review by appellate courts; (3) Nor does the IMR process violate 
Federal Due Process requirements.  During this past February the California Supreme Court denied review. 
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McBurney, Applicant v. All That Glitters, Employers Compensation Insurance Company, 2015 Cal. 
Wrk. Comp. P.D. LEXIS 637 (Panel Decision) 

 Applicant sustained injury on 12/8/04 to left knee when he fell from a ladder.  Primary treating physician 
Michael Laird, M.D., signed an RFA dated March 24, 2014, requesting authorization for left total knee  
arthroplasty.  The subject 
treatment was supported by 
the opinion of the AME.  
The RFA contains a date 
stamp of March 24, 2014, 
along with a hand-written 
note that says: "This was 
faxed to WC on 3/24/14 
[with] Dr. notes"; "KR/Dr. 
Laird." Defendant issued 
a UR decision on April 16, 
2014, which denied the 
request for left total knee 
arthroplasty. The UR 
decision states that the RFA 
was received on April 7, 
2014. Defendant also 
produced an email from its 
UR agency dated April 10, 
2014. The email indicates 
that the RFA was first 
received by the adjuster on 
April 7, 2014, and that April 
7 was the date of first 
knowledge of the RFA.  
Defendant did not produce a 
copy of the RFA it received 
with an electronic date 
stamped receipt. The April 
16, 2014 UR decision was 
served at an old address on 
Boeker Street in Pismo 
Beach, CA. According to 
EAMS, the application for 
adjudication, and as set forth 
in applicant's petition, 
applicant has lived in 
Nipomo, CA for 
approximately eight years. 
 WCAB, held that 
although the applicant had 
failed to establish 
defendant's utilization 
review was untimely since applicant failed to (1) produce copy of RFA with electronic date stamp showing precisely 
when RFA was received by defendant and that dated receipt is prima facie evidence of date received, (2) or where a fax 
or email receipt does not exist, evidence of RFA transmission which may include document showing date, time and place 
of submission and fax number or email address to which RFA is sent, or unsigned copy of affidavit or certificate of 
transmission, or fax or electronic mail transmission report confirming RFA was sent; And a handwritten note indicating 
that RFA was faxed, without time of transmission, is insufficient evidence to prove date and time that RFA was 
transmitted. However, a parties' failure to produce substantial evidence documenting transmission or receipt of RFA was 
not dispositive of timeliness issue in this case because UR decision was untimely under 8 Cal. Code Reg. §  

     “. Applicant claims that the RFA for left knee arthroplasty was transmitted on March 24, 2014. 
Defendant claims to have received it on April 7, 2014. To determine whether UR was timely conducted, 
we must determine when the RFA was received by the adjuster and/or transmitted to the adjuster. We 
must also determine who has the burden of proving when the RFA was received and/or transmitted and 
delineate exactly how that burden is proven. The controlling regulation in making this determination is 
WCAB Rule 9792.9.1(a)(1), which states: 
 

(1) For purposes of this section, the DWC Form RFA shall be deemed to have been received by 
the claims administrator or its utilization review organization by facsimile or by electronic 
mail on the date the form was received if the receiving facsimile or electronic mail address 
electronically date stamps the transmission when received. If there is no electronically 
stamped date recorded, then the date the form was transmitted shall be deemed to be the date 
the form was received by the claims administrator or the claims administrator's utilization 
review organization. A DWC Form RFA transmitted by facsimile after 5:30 PM Pacific Time 
shall be deemed to have been received by the claims administrator on the following business 
day, except in the case of an expedited or concurrent review. The copy of the DWC Form RFA 
or the cover sheet accompanying the form transmitted by a facsimile transmission or by 
electronic mail shall bear a notation of the date, time and place of transmission and the 
facsimile telephone number or the electronic mail address to which the form was transmitted 
or the form shall be accompanied by an unsigned copy of the affidavit or certificate of 
transmission, or by a fax or electronic mail transmission report, which shall display the 
facsimile telephone number to which the form was transmitted. The requesting physician must 
indicate if there is the need for an expedited review on the DWC Form RFA. (Cal. Code Regs., 
tit. 8, § 9792.9.1(a)(1).) 

 
 
     The preferred method for proving when an RFA is received is to produce a copy of the RFA with an 
electronic date stamp showing precisely when the RFA was received by defendant. If defendant produces 
a copy of the RFA with an electronic date stamped receipt, the dated receipt will be prima facie evidence 
of the date received. No such evidence was offered in this case. 
      If a fax or email receipt does not exist, then we must determine if and when the RFA was transmitted. 
The evidence of transmission must consist of one of the following documents: (1) a copy of  the RFA, or 
(2) the fax cover sheet accompanying the RFA, or (3) the email that transmitted the RFA. Whichever 
document is used, the document must contain either: (A) the date, time, and place of transmission and the 
fax number or email address to which the RFA is sent, (B) an unsigned copy of the affidavit or certificate 
of transmission, or (C) a fax or electronic mail transmission report confirming that the RFA was sent. 
     Applicant did not meet his burden of proving that the RFA was transmitted to defendant on March 24, 
2014. Applicant produced a copy of the March 24, 2014 RFA. (Exhibit 5). However, the only indication 
that the RFA was faxed is a hand-written note, which is missing the time of transmission. Applicant did 
not produce sufficient evidence that proves the RFA was transmitted on March 24, 2014. 
     Defendant also failed its burden of proving receipt of the RFA on April 7, 2014. There was a two-week 
gap in time from the claimed transmission of the RFA to the claimed receipt of the RFA. Given the clear 
discrepancy in evidence in this case, we ordered the production of additional evidence and specifically 
requested that defendant produce an electronically date stamped copy of the RFA as it was received by 
defendant. Defendant did not produce any such evidence. 
     We clearly requested in our August 11, 2015 Order that the parties provide copies of the March 24, 
2014 RFA with electronic date stamps. However, after providing both parties a second chance to meet 
their respective burdens of proof, neither applicant nor defendant provided substantial evidence 
documenting transmission or receipt of the March 24, 2014 RFA. Absent such evidence we cannot 
determine whether defendant timely completed UR based on the transmission or receipt date of the RFA. 2 
However, as explained below, the parties' failure to prove transmission / receipt of the RFA is not 
dispositive of the timeliness issue in this case. 
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9792.9.1(e)(3) and Bodam v. San Bernardino 
County/Department of Soc. Servs. (2014) 79 
Cal. Comp. Cases 1519 (Appeals Board 
significant panel decision), based on 
defendant's failure to timely serve decision because 
defendant did not serve applicant at his official 
address of record and did not serve decision on Dr. 
Laird, and reasonableness of treatment was 
supported by agreed medical examiner's opinion and 
Medical Treatment Utilization Schedule. 
  

 

B. Miscellaneous UR Provisions 
 
Effective Period of UR Denial: Absent a 
documented change in the facts material to 
the basis of the UR decision, the UR 
decision shall remain effective for 12 
months from the date of the decision. Lab. 
Code §4610(g)(6) 
 
Expedited Review -- Imminent and serious 
threat to health: expedited review decision 
to authorize must be made within  72 hours 
of receipt of information reasonable 
necessary to make the determination. Lab. 
Code §4610(g)(2). Rule 9792.9.1(c)(4). 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

  “…Regardless of when the RFA was received by defendant, we still find that 
the UR decision is untimely because defendant failed to timely serve the 
decision. Rule 9792.9.1(e)(3) states:  
 

For prospective, concurrent, or expedited review, a decision to 
modify, delay, or deny shall be communicated to the requesting 
physician within 24 hours of the decision, and shall be 
communicated to the requesting physician initially by telephone, 
facsimile, or electronic mail. The communication by telephone shall 
be followed by written notice to the requesting physician, the injured 
worker, and if the injured worker is represented by, the injured 
worker's attorney within 24 hours of the decision for concurrent 
review and within two (2) business days for prospective review and 
for expedited review within 72 hours of receipt of the request. (Cal. 
Code Regs., tit. 8, § 9792.9.1(e)(3).)  
 

     In this case UR was completed on April 14, 2014. Defendant has the burden 
of proving that it served the UR decision appropriately. Defendant failed to 
serve the UR decision on applicant as it did not serve applicant at his official 
address of record, but sent the decision  to an old address that applicant had 
not occupied for approximately eight years. Next, the UR decision in evidence 
contains no proof of service on Dr, Laird. (Exhibit C.) The first page of the 
document states that it was faxed to Dr. Laird; however the electronic date 
stamp on the document is April 23, 2014. (Id.) Defendant has failed to prove the 
UR decision was timely served on applicant and Dr. Laird. Defendant's UR 
decision was untimely served and thus it is invalid.”  
 
Editor’s Comments:  Regardless of how the WCAB reached their decision in 
McBurney, or the holding on the burden of proof, a defendant should be 
reminded that it is the defendant who this editor believes has the burden of 
proof on establishing that the UR determination is timely and notice of UR 
determination was timely and properly served, for it is the defendant who 
benefits from the affirmative on both issues.  Also noteworthy is that the Court 
in Footnote 2 provided that,  “On a case by case basis, the court may wish to 
analyze whether a UR's timeliness can be determined by Rule 
9792.9.1(a)(2)(C), which states: "In the absence of documentation of receipt, 
evidence of mailing, or a dated return receipt, the DWC Form RFA shall be 
deemed to have been received by the claims administrator five days after the 
latest date the sender wrote on the document." (Cal. Code Regs., tit. 8, § 
9792.9.1(a)(2XC).) However, we need not apply that rule in this matter as the 
UR decision was not timely served.”    
 
     See also, Hacker v. County of San Bernardino (2015) 2015 
Cal.Wrk.Comp.P.D. LEXIS 415 holding that IMR determination need not list 
specific date of each report reviewed, listing documents reviewed by name of 
provider and range of provider’s date of service is sufficient. 
 
     See also, Herring v. Paradise Valley Hospital (2015) 2015 
Cal.Wrk.Comp.P.D. LEXIS 526 where WCJ was directed to address medical 
necessity where UR determined to be untimely even where drug prescription 
was stale by the time the issue came before the WCJ due to delays resulting 
from the UR process and litigation. 
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Jesus Rodriguez v. Air Eagle, Inc., California Insurance Guarantee Association, Sedgwick CMS for 
Legion Insurance In Liquidation, Defendants, 2015 Cal. Wrk. Comp. P.D. LEXIS 3 (BPD). 

 Applicant sustained industrial injury to his right elbow, right shoulder, psyche, right hand grip loss, and neck on 
December 29, 2000.  An issue arose whether the applicant was in need of 24/7 home health care due to severe depression 
and three psychiatric hospitalizations for suicide attempts in 2004 and 2005, although he had not made any subsequent 
suicide attempts and was not actively suicidal at time of his DQME evaluation in April 2008.  During March 7 to March 
21, 2013 applicant was again hospitalized "after disclosing his plans of jumping out of a moving vehicle to end his life." 
(Ibid.) Upon discharge the PTP 
recommended that applicant have 24 
hours per day, 7 days per week of 
home health care services "preferably 
by a psyche technician or LVN level.  
On October 28, 2013, the PTP 
submitted a Request for Authorization 
for Medical Treatment (RFA) to 
defendant. The form is electronically 
date-stamped "10/28/2013 2:53:13 
PM." The box which states: "Check 
box if the patient faces an imminent 
and serious threat to his or her health" 
was checked. The requested 
procedure is "24/7 home health care 
by psyche tech or LVN." The RFA 
was signed by the PTP. On November 
6, 2013, a UR decision issued 
denying the requested home health 
care services. On November 7, 2013, 
defendant's adjuster wrote to PTP and 
advised of four UR decisions, 
including the request for home health 
care services.   The WCJ found for 
the defendant that the UR was timely 
as made 9 days from the request.   
 Applicant sought 
reconsideration asserting that the UR 
was untimely as expedited review 
was requested and pursuant to Rule 
9792.9.1(c)(3)(A) (currently Rule 
9792.9.1.(c)(4), the decisions to 
approve, modify, delay, or deny a 
request for authorization related to an 
expedited review shall be made in a 
timely fashion appropriate to the 
injured worker's condition, not to 
exceed 72 hours after the receipt of 
the written information reasonably 
necessary to make the determination.  
Recon granted. 
 
 
 
 

     “. We first address whether the UR decision of November 6, 2013 was invalid. In Dubon II, we 
held that a UR decision is invalid only if it is untimely. (Id. at p. 1299.) Accordingly, we consider 
former Rule 9792.9.1 which set forth the timeframes for UR decisions at the time that the subject 
RFA was submitted and one UR decision issued. (See Cal. Code Regs., tit. 8, § 9792.9.1, operative 
October 1, 2013.) 1 According to then Rule 9792.9.1(a)(1), the RFA is deemed to have been 
received "on the date the form was received if the receiving facsimile or electronic mail 
address electronically date stamps the transmission when received. If there is no electronically 
stamped date recorded, then the date the form was transmitted shall be deemed to be the date the 
form was received by the claims administrator or the claims administrator's utilization review 
organization." ( Cal. Code Regs., tit. 8, § 9792.9.1(a)(1).) Here, the October 28, 2013 RFA was 
electronically date-stamped "10/28/2013 2:53:13 PM" (Exhibit E), and defendant's adjuster 
testified that she received the RFA on October 28, 2013. Thus, the operative date is October 28, 
2013 at 2:53 p.m. The UR decision issued nine days later on November 6, 2013, and the WCJ 
concluded that defendant's UR decision was timely because it issued within the time requirements 
for a regular UR decision. 
     However, Dr. Hekmat checked the box for imminent and serious threat on the RFA, thereby 
raising the issue of whether the October 28, 2013 RFA was subject to the timelines for expedited 
review. According to then Rule 9792.9.1(c)(3)(A), "Prospective or concurrent decisions to 
approve, modify, delay, or deny a request for authorization related to an expedited review shall be 
made in a timely fashion appropriate to the injured worker's condition, not to exceed 72 hours 
after the receipt of the written information reasonably necessary to make the determination. The 
requesting physician must certify the need for an expedited review upon submission of the 
request." ( Cal. Code Regs., tit. 8, § 9792.9.1(c)(3)(A).) Here, both defendant's adjuster Ms. 
Valencia-Friend and defendant's UR reviewer Ms. Laubach testified that the RFA of October 23, 
2013 was correctly filled out and that the RFA was complete when it was received on October 28, 
2013. As part of the RFA, Dr. Hekmat attached his September 26, 2013 report which was signed 
under penalty of perjury. The purpose of the box check is to alert the reviewer that a separate 
timeframe for the decision applies, and there is nothing in Rule 9792.9.1 as it existed in 2013 
which allows a defendant to override a requesting physician's designation of a request as 
imminent and serious. Thus, the October 28, 2013 RFA should have been treated as an expedited 
request. 
     For . . . expedited review, a decision to modify, delay, or deny shall be communicated to the 
requesting physician within 24 hours of the decision, and shall be communicated to the requesting 
physician initially by telephone, facsimile, or electronic mail. The communication by telephone 
shall be followed by written notice to the requesting physician . . . within 72 hours of receipt of the 
request [for expedited review]. ( Cal. Code Regs., tit. 8, § 9792.9.1(e)(3).) "The first day in 
counting any timeframe requirement is the day after receipt . . . except when the timeline is 
measured in hours . . . [then] the time for compliance is counted in hours from the time of receipt 
of the DWC Form RFA." ( Cal. Code Regs., tit. 8, § 9792.9.1(c)(1).) Here, 72 hours after October 
28, 2013 at 2:53:13 p.m. is October 31, 2013 at 2:53:13 p.m. The request for further information 
was sent on November 1, 2013, and both Ms. Valencia-Friend and Ms. Laubach admitted that 
defendant did not meet the 72 hour timeframe. Accordingly, the UR decision of November 6, 2013 
was untimely. “ 
 
     Editor’s comments:  In an effort to avoid the UR/IMR process we can now expect that applicant 
attorneys might now seek to have the requesting physician seek an expedited review which simply 
requires the request be reasonably supported by evidence establishing that the injured worker 
faces “an imminent and serious threat to his or her health”, or that the “timeframe for utilization 
review under subdivision (c)(3) & (f)(3) (5 days) would be “detrimental to the injured worker's 
condition” which shorten the period of review from 5/14 day period to within 72 hours of receipt 
of information reasonable necessary to make the determination. (Lab. Code §4610(g)(2); Rule 
9792.9.1(c)(4)) 
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Penalties: 5814 penalties inapplicable during the UR process absent an unreasonable delay in 
completion of the UR process. Lab. Code §4610.1. 
 
Rescission of Authorization: Rescission after treatment provided prohibited. Lab. Code §4610.3 
 
III.  The UR-IMR Process 
 
   A.  Basic Timeline for UR-IMR 
 
Request for IMR must be submitted to the AD within 30 days after service of the UR decision. 
Lab. Code §4610.5(h)(1). IMR final determination must be made within thirty (30) days of the 
receipt of the Application for Independent Medical Review, DWC Form IMR, and the supporting 
documentation  and information. Cal. Code Regs., tit. 8,  §9792.10.6(g)(1). 
 
Exception to 30 day request requirement: where dispute over issues other than medical necessity, ie. 
liability dispute, than IMR request must be submitted by the applicant within 30 days of notice to the 
employee showing that the other dispute is resolved. Lab. Code §4610.5(h)(2). 
 
AD makes determination of eligibility/appropriateness for IMR request involving issues of 
timeliness, completeness of application for IMR, previous requests, assertion by claim’s 
administrator contesting liability for injury or part of body, etc. Lab. Code 4610.5(k); Cal. Code 
Regs., tit. 8,  §9792.10.3.  AD may request additional information/documentation from the parties 
which is required to make eligibility determination, parties to reply/provide within 5 days of request. 
Cal. Code Regs., tit.  8, §9792.10.3(c).  Appeal of eligibility determination of the AD may be made 
by either party upon petition to the WCAB Commissioners. Cal. Code Regs., tit. 8, 
 §9792.10.3(e). 
 
Treatment Authorization:  If IMR approves treatment request, it must be authorized within 5 
working days or sooner. Cal. Code Regs., tit. 8,  §9792.10.7(a)(2). 
 

a.  Documents To Be Provided By Employer Upon Request by Employee for IMR 
 
Essentially all relevant documents must be provided by employer within 15 days of notification of 
assignment to IMR  organization (15 days if notice by mail, 12 if electronically, 24 hours if 
expedited  review).  Lab.   Code §4610.5(l) and (n).  The claims professional shall provide to the 
IMR organization and copied to employee the UR denial, previous six months reports from treater, 
correspondence with employee involving the treatment at issue,  and all documents relevant to the 
treatment issue. Cal. Code Regs., tit. 8,  §9792.10.5.  (But note conflict in 10 day requirement under 
Lab. Code 4610.5(l) and Reg.  9792.10.5 requiring 12-15 days?) By Employee: Lab. Code 
4610.5(f)(3); Cal. Code  Regs., tit. 8,  §9792.10.5(b)(1)  
 
IMR organization may request additional information from the parties, parties’ response due 
within 5 business days of request,  with responding party required to serve response on other party. 
Cal. Code Regs., tit.  8, §9792.10.5(c). Lab. Code 4610.5(m).   
 

http://www.montarbolaw.com/
Cynthia Ephland
This is confusing to me.  Labor Code 4610.5(l) provides that all relevant documents must be provided within 10 days. These timelines are from 8 CCR 9792.10.5 which is in conflict with LC



www.montarbolaw.com  Page 124 
 

Expedited Review: Where there exists an “imminent and serious threat to health of the employee” 
all necessary information and documentation shall be delivered to IMR organization within 24 hours 
of approval of request for review. Lab. Code 4610.5(n); Cal. Code Regs., tit. 8, §9792.10.5(a)(1). 
IMR organization shall make decision within 3 days of receipt of IMR Application and 
documentation. Cal. Code Regs., tit. 8,  §9792.10.6(g)(2) 
 
   b. Penalties For Employer’s Delay of IMR Process  
 
An employer who engages in conduct that has the effect of delaying the  IMR process shall be 
subject to an administrative penalty of $5,000 for each day proper  notice to employee was delayed. 
Lab. Code  §4610.5(i). 
 
IV. The MPN-IMR Process 
 
MPN Diagnosis or Treatment Dispute: Where employee disputes diagnosis or treatment 
recommendations, the employee shall send written demand/request for 2nd Opinion from second 
physician within the MPN.  Where the dispute exists after 2nd opinion employee may request 3rd 
opinion from MPN physician.  Lab. Code 4616.3(c)  and where the dispute persists after the 3rd 
opinion the applicant may proceed to the  IMR process by employee submitting AD Form 
“Independent Medical Review Application”. Lab. Code 4616.4(b)&(c); Cal. Code Regs., tit. 8, 
§9792.10.7 
 

a. Procedures: MPN-IMR Procedures after submittal by Employee of AD Form 
 “Independent Medical Review Application”. 

 
Following receipt of that application, the employer or insurer shall provide the IMRer with required 
info.  LC 4616.4(d). 
 
Following receipt of documentation, IMRer shall conduct physical examination of the EE at EE’s 
discretion. LC 4616.4(e).  (Under UR-IMR, IMR an examination is not performed.) 
 
IMR shall issue report to AD within 30 days or less. LC 4616.4(f). 
 
The AD shall immediately adopt the decision of the IMR and promptly issue a written decision.  (LC 
4616.4(h).) 
 
If IMRer finds disputed treatment or diagnosis consistent with Section 5307.27 or ACOEM, EE can 
seek disputed treatment from a physician of their choice from within or outside the MPN.  LC 
4616.4(i).  See  8 CCR 9767.1, 9768.1-9768.17) 
 
 
 
 
b.     Appeal of the IMR Determination:  
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 The IMR determination may be appealed only by verified appeal filed with the appeals board, 
served on all interested parties within 30 days of mailing of the determination. Lab. Code 4610.6(h)  
Grounds for Appeal of the IMR determination must be established upon proof of clear and 
convincing evidence of: (1) AD acted without or in excess of AD’s power; (2) Determination was 
procured by fraud; (3) Material conflict of interest in violation of LC 139.5; (4) the existence of 
race, national origin, ethnicity, religion, age, sex, sexual orientation, color or disability BIAS; (5) 
The determination was the result of plainly erroneous express or implied finding of fact based on 
ordinary knowledge. Lab. Code 4610.6(h).  Any appeal is made even more difficult by the fact that 
the IMR reviewer’s name confidential. Lab. Code 4610.6(f). 
 
 
VI. Miscellaneous Case Law 
 
King v. CompPartners, (2018, Cal. Supreme Court) ) 4 Cal.5th 1039, 83 Cal.Comp.Cases 1523, 2018 
Cal. LEXIS 6268. 
 
 Plaintiffs filed a 
complaint after a utilization 
reviewer denied a treating 
physician's request to continue  
prescribing the drug Klonopin for 
the injured employee. The trial 
court sustained defendants' demurrer without leave to amend. The Court of Appeal on Writ of Review affirmed the order 
sustaining the demurrer but reversed the denial of leave to amend. The Court of Appeal agreed with defendants that 
plaintiffs' challenge to the decision to decertify the prescription was subject to the exclusive remedies of the workers' 
compensation system. The Court of Appeal held that because the plaintiffs were challenging the reviewer's failure to 
warn plaintiffs of the risks of Klonopin withdrawal, the Court of Appeal concluded the claim was not preempted because 
it did not directly challenge the medical necessity determination.  
 The Supreme Court reversed the lower Court insofar as it permitted plaintiffs to amend their complaint to 
bolster their claim that defendants were liable in tort for failure to warn. The Supreme Court of California by unanimous 
decision held that the workers' compensation law provided the exclusive remedy for the employee's injuries and thus 
preempted plaintiffs' tort claims. The harm plaintiffs alleged was collateral to and derivative of that industrial injury and 
arose within the scope of employment for purposes of the workers' compensation exclusive remedy. Because the acts 
alleged did not suggest that defendants stepped outside of the utilization review role contemplated by statute, plaintiffs' 
claims were preempted. Further, the plaintiffs did not show that they could amend their complaint in a manner that 
would alter this conclusion.   
 Simply stated, the Supreme Court,  held that the UR physician was not liable in tort for failure to warn finding 
that workers’ compensation law provides exclusive remedy for employee’s injuries and thus preempts employee’s tort 
claims, where after two years of authorization and use of Klonopin, the UR physician decertified use without weaning 
regimen nor warning applicant/plaintiff of risks of abruptly ceasing Klonopin.    

Editor’s comments:   Although a win for UR and the defendant, UR physicians must be careful to not 
“stepped outside of the utilization review role contemplated by statute” as the King decision suggest 
that any gratuitous comments or treatment recommendation may create a “duty” which might create 
liability on the part of the UR physician?  
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Lambert v. State of 
California Department of 
Forestry, SCIF,  2016 Cal. 
Wrk. Comp. P.D. LEXIS 492 
(BPD) 
 
 Applicant sustained an 
admitted injury to his left knee on 
February 7, 2015, while employed 
as a firefighter by California 
Department of Forestry and Fire 
Protection.  Applicant’s PTP 
performed a surgical repair of the 
medial meniscus on October 24, 
2015. Applicant was provided 
physical therapy prior and 
subsequent to his surgery. The 
parties stipulated that applicant had 
at least 28 post-operative physical 
therapy visits. Applicant’s PTP 
submitted an RFA for an 
additional eight physical therapy 
visits.  Defendant's claims adjuster issued a denial of the request on May 26, 2016, citing the 24 physical therapy visit 
cap in Labor Code section 4604.5(c)(1).  The additional RFA of 8 PT visits was not submitted to UR, rather the adjuster 
relied on a pre-surgical denial 
based upon pre-surgical PT 
totaling 24 visit.  Applicant's 
attorney responded on May 31, 
2016, noting that the 24 visit cap 
on physical therapy cited by 
defendant's claims adjuster was 
not applicable to post-surgical 
physical therapy, and he 
demanded that defendant 
immediately authorize the 
requested treatment.  The matter 
was submitted on this record at an 
expedited hearing.  
 The WCJ held that when 
treating physician submits RFA 
for medical treatment, the UR 
Physician, not claims adjuster, is 
required to apply MTUS to 
determine medical necessity of 
proposed treatment, and that since 
application of MTUS post-surgical 
guidelines was required to determine whether additional physical therapy visits were medically necessary to treat 
applicant's injury, it was beyond claims adjuster's authority to apply MTUS to deny treating physician's RFA, and RFA 
should have been submitted to UR for review by licensed physician.   However, Labor Code section 4604.5(c)(1) sets a 
24 visit cap on physical therapy visits "notwithstanding the medical treatment utilization schedule."  However,  this cap 
is not applicable to physical therapy visits for "postsurgical physical medicine  

 “Labor Code section 4604.5(c)(1) sets a 24 visit cap on physical therapy visits 
"notwithstanding the medical treatment utilization schedule."  However,   this cap is not applicable to 
physical therapy visits for "postsurgical physical medicine and postsurgical rehabilitation services 
provided in compliance with a postsurgical treatment utilization schedule established by the 
administrative director pursuant to Section 5307.27." (Labor Code section 4604.5(c)(3).) 
 Applicant was correct in asserting that since this was a postsurgical treatment request, 
SCIF's claims adjuster erroneously relied on the 24 visit cap in Labor Code section 4604.5(c)(1) when 
he denied Dr. McLennan's request. 
 
 When considering requests for medical treatment for post-surgical knee complaints, the 
MTUS provides: 
          (d) If surgery is performed in the course of treatment for knee complaints, the postsurgical  
          treatment guidelines in section 9792.24.3 for postsurgical physical medicine shall apply together 
          with any other applicable treatment guidelines found in the MTUS. In the absence of any cure  
          for the patient who continues to have pain that persists beyond the anticipated time of healing,  
         the chronic pain medical treatment guidelines in section 9792.24.2 shall apply. (Cal. Cod Regs., 
         tit. 8, section 9792.23.6 Emphasis added.) 
 
 When a treating physician submits a Request for Authorization for medical treatment to a 
claims adjuster, Labor Code section 4610(e) provides that only a licensed physician "may modify, 
delay, or deny requests for authorization of medical treatment for reasons of medical necessity to cure 
and relieve." Thus a reviewing physician, and not a claims adjuster, is required to apply the MTUS 
when determining the medical necessity of a proposed medical treatment. (Labor Code section 
4610(f).)” 
 
Lambert v. State of California Department of Forestry, 2016 Cal. Wrk. Comp. P.D. LEXIS at pg. 494 
 

     See, Garcia, v. American Tire Distributors, Broadspire, 2016 Cal. Wrk. Comp. P.D. LEXIS 527 
(BPD), where the Board held that an agreement between the parties to resolve a single medical issue 
through the use of an AME pursuant to LC 4062(b) cannot be used to avoid application of the UR/IMR 
process pursuant Labor Code §§ 4610 and 4610.5. [See generally Hanna, Cal. Law of Emp. Inj. and 
Workers' Comp. 2d §§ 5.02, 22.05[6]; Rassp & Herlick, California Workers' Compensation Law, Ch. 
4, §§ 4.10, 4.11. Sullivan on Comp. Section 7.36, Utilization Review -- Procedure] 
 
     See also, Hogenson v. Volkswagen of America, Insurance Company of the State of Pennsylvania, 
2016 Cal. Wrk. Comp. P.D. LEXIS 488 (BPD,  holding that RFA from MPN treating physician is 
subject to UR/IMR process, which is consistent with the legislative goal of assuring that medical 
treatment is provided by all defendants consistent with uniform evidence-based, peer-reviewed, 
nationally recognized standards of care; Commissioner Sweeney concurring separately noted two 
separate statutory tracks to dispute recommendation of MPN treating physician, consisting of UR IMR 
(employer objects) and second opinion MPN IMR process (applicable when employee objects); [See 
generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d 
§§5.02[2], 5.03[4], [5], 22.05[6][b][iv]; Rassp & Herlick, California Workers' Compensation Law, 
Ch. 4, §§ 4.10, 4.11, 4.12[8], [9]. Sullivan on Comp, Section 7.55, Medical Provider Network – 
Dispute Resolution] 
 
     See also, Rivas v. North American Trailer, 2016 Cal. Wrk. Comp. P.D. LEXIS 572 (BPD) holding 
that Applicant may properly select individual physician not individually listed on employer’s MPN 
where physician’s medical group is listed, and MPN medical groups employs services of physicians 
who do not register individually with MPN; WCAB interpreting Labor Code § 4616(a)(3) and 8 Cal. 
Code Reg. § 9767.5.1.   [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d § 
5.03[1]; Rassp & Herlick, California Workers' Compensation Law, Ch. 4, § 4.12[2]. Sullivan on 
Comp, Section 7.53, Medical Provider Network.]  
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and postsurgical rehabilitation 
services provided in compliance 
with a postsurgical treatment 
utilization schedule established by 
the administrative director pursuant 
to Section 5307.27." (Labor Code 
section 4604.5(c)(3).); [See 
generally Hanna, Cal. Law of Emp. 
Inj. and Workers' Comp. 2d 
§§5.02[2][a], [b], 22.05[6][b][i], [ii]; 
Rassp & Herlick, California 
Workers' Compensation Law, Ch. 4, 
§ 4.10[6].] 
 
Federal Express Corporation 
v. WCAB (Paynes) 82 Cal. 
Comp. Cases 1014, 2017 
Cal.Wrk.Comp. LEXIS 243 
 
 Applicant sustained a 
specific injury on 2/25/97 to various 
parts of body to include bilateral 
knees.  The claim was settled via 
C&R with open medical treatment 
with AME Peter Mandel to decide 
issues regarding reasonableness and 
necessity for future medical care.  In 
2015 the PTP reported that 
Applicant was a candidate for left 
knee total arthroplasty after she lost 
weight.  Defendant’s UR denied the 
weight loss requested extension, and 
the UR denial was upheld by IMR. 
Thereafter Dr. Mandel issued a 
report indicating that Applicant 
needed an additional six months of 
the weight loss program to enable a 
left knee replacement. 
 Applicant filed a DOR 
requesting an expedited hearing on 
the issue of her entitlement to an 
extension of the recommended 
weight loss program, seeking to 
enforce the C&R stipulation that the 
parties would utilize AME Dr. 
Mandel on future issues of 
treatment. Defendant objected to the DOR, asserting that the requested treatment was denied by UR/IMR, and that the 
WCAB had no jurisdiction over the medical treatment dispute. 
 The matter proceeded to a trial, with the WCJ agreeing with Defendant and concluded that he had no 
jurisdiction to decide the necessity of the weight loss program since Applicant triggered the IMR process by appealing 
the UR denial. The WCJ stated, however, that, had the IMR appeal not been filed, he may have allowed the weight loss 
program, based on Dr. Mandel’s opinion and the WCAB’s holding in Bertrand v. County of Orange, 2014 Cal. Wrk. 
Comp. P.D. LEXIS 342(Appeals Board noteworthy panel decision). 
 On reconsideration the WCAB reversed holding that the 2003 agreement within C&R to utilize AME on issues 
of future medical treatment was enforceable despite statutory changes implementing utilization review/independent 

      See, Gonzalez v. Imperial County Office of Education, 2016 Cal. Wrk. Comp. P.D. LEXIS 528 
(BPD), holding that dismissal without prejudice be rescinded where when medical reports established 
diagnosis of agoraphobia and panic disorder and applicant was medically unable to appear in court; 
Due process required accommodations such as being permitted to appear telephonically or via Skype 
[See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 26.01[3][b], 26.04[1][c]; 
Rassp & Herlick, California Workers' Compensation Law, Ch. 16, § 16.07[2][b]. Sullivan on Comp, 
Section 15.37, Requirement to Appear at Hearing.] 
 
See, Williams v. Department of Corrections & Rehabilitation, 2016 Cal. Wrk. Comp. P.D. LEXIS 
511(BPD) holding that it was error for WCJ to order former counsel to attend hearing as witness 
rather than by subpoena pursuant to Cal. Code Civ. Proc. § 1985, and the subpoena must be 
personally served as required by Cal. Code Civ. Proc. § 1987. [See generally Hanna, Cal. Law of 
Emp. Inj. and Workers' Comp. 2d §§ 1.11[3][g], 25.10[2][a], 26.03[4], 26.05[3]; Rassp & Herlick, 
California Workers' Compensation Law, Ch. 15, § 15.45[1], Ch. 16, § 16.48[1], Ch. 19, § 19.37. 
Sullivan on Comp, Section 15.47, Trial – Proceedings and Submission]  
 
See, Bonilla v. San Diego Personnel and Employment dba Good People Employment Services, 2017 
Cal. Wrk. Comp. P.D. LEXIS 56 (BPD), holding that treatment requests from all physicians, even 
those treating within MPN, must go through UR/independent medical review (IMR) process mandated 
by Labor Code § 4610 et seq., and that existing law requires RFAs for medical treatment be utilized by 
MPN physicians and are subject to all UR requirements.; [See generally Hanna, Cal. Law of Emp. Inj. 
and Workers' Comp. 2d §§ 5.02[2], 5.03[4], [5], 22.05[6][b][iv]; Rassp & Herlick, California 
Workers' Compensation Law, Ch. 4, §§ 4.10, 4.11, 4.12[8], [9]; Sullivan on Comp, Section 7.34, 
Utilization Review – Requests for Authorization.] See also, Parrent v. Workers' Compensation Appeals 
Board, Pacific Bell Telephone Co. SBC, 82 Cal. Comp. Cases 155; 2017 Cal. Wrk. Comp. LEXIS 3 
(Writ Denied), holding that treatment recommendations of medical provider network treating 
physician, may only be disputed through utilization review/independent medical review process; 
Commissioner Sweeney, concurring, wrote separately to emphasize that, even if employer raises 
dispute with medical provider network treating physician’s recommendation and submits issue to 
utilization review, injured worker may, at same time, exercise his or her right to initiate second 
opinion process provided in Labor Code § 4616.3 or change treating physicians within medical 
provider network.; [See generally Hanna, Cal. Law of Emp. Inj. and Workers’ Comp. 2d §§ 
5.02[2], 5.03[4], [5], 22.05[6][b][iv]; Rassp & Herlick, California Workers’ Compensation Law, Ch. 
4, §§ 4.10, 4.11, 4.12[8], [9]. Sullivan on Comp, Section 7.55, MPN --  Dispute Resolution] 
 
     See also,  Ramirez v. Workers' Comp. Appeals Bd., 10 Cal. App. 5th 205, 215 Cal.Rptr.3d 723, 82 
Cal.Comp.Cases 327, 2017 Cal.App. LEXIS 282, holding that the WCAB has no jurisdiction over 
whether utilization review and independent medical review had used correct standard, where IMR 
reviewer arguable corrected but upheld UR basis for denial of further RFA for additional acupuncture 
treatments holding that whether utilization reviewer correctly followed medical treatment utilization 
schedule is question directly related to medical necessity and, therefore, is reviewable only by 
independent medical review; Court of Appeal also held that independent medical review does not 
violate state separation of powers or due process and does not violate federal procedural due process 
citing and following Stevens v. WCAB (2015) 241 Cal.App.4th 1074 [194 Cal.Rptr. 3d 469; [See 
generally Hanna, Cal. Law of Emp. Inj. and Workers’ Comp. 2d § 5.02[1], [2][a]-[d]; Rassp & 
Herlick, California Workers’ Compensation Law, Ch. 4, §§ 4.10, 4.11.] 
 
     See also, Mata v. Supermercado Mi Tierra, 2017 Cal. Wrk. Comp. P.D. LEXIS 166 (BPD), holding 
that Applicant was entitled to UR approved treatment where defendant failed to act timely within five-
day timeframe in 8 Cal. Code Reg. 9792.9.1(b)(1) to defer liability for recommended treatment, and 
where defendant decided to proceed with UR rather than defer, it cannot later decide to delay medical 
treatment approved by UR on basis that it is disputing industrial injury; Since defendant ultimately in 
this case accepted liability for applicant's neck injury and recommended surgery was certified by UR 
there was no basis for defendant's failure to authorize surgery.; [See generally Hanna, Cal. Law of 
Emp. Inj. and Workers' Comp. 2d §§ 5.02, 22.05[6]; Rassp & Herlick, California Workers' 
Compensation Law, Ch. 4, §§ 4.10, 4.11.] 
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medical review citing Bertrand v. County of Orange, 2014 Cal. Wrk. Comp. P.D. LEXIS 342 (Appeals Board 
noteworthy panel decision).  The WCAB also seemed to allow in this limited situation the applicant to proceed both as 
the to UR/IMR procedures and pursuant to the Stipulation within the C&R.  [See generally Hanna, Cal. Law of Emp. Inj. 
and Workers’ Comp. 2d §§ 5.02, 22.05[6]; Rassp & Herlick, California Workers’ Compensation Law, Ch. 4, §§ 4.10, 
4.11.] 
Edilberto Cerna Romero v. Stones and Traditions, State Compensation Insurance Fund, 2016 Cal. 
Wrk. Comp. P.D. LEXIS 142 (Board Panel Decision) 
 
 The applicant’s PTP submitted an RFA for four different treatment modalities. The UR physician requested 
additional information pertaining to two of the treatment modalities and issued a decision within 14 days as required by 
 Labor Code § 4610 as to all four of the treatment modalities. The WCJ reasoned that the UR physician should have 
issued a decision regarding the two treatment modalities for which no additional information was required within 5 days. 
 On reconsideration the WCAB disagreed holding that Rule 9792.9.1 provides that an RFA triggers the timelines 
for completing utilization review and does not contemplate different timelines for different treatment requests within a 
single RFA. Accordingly, the September 14, 2015 UR decision is timely as to all modalities requested as part of the 
RFA.  See also, Favila v. Arcadia Health Care, Cypress Insurance Company, 2016 Cal. Wrk. Comp. P.D. LEXIS 181 
(Board Panel Decision) Labor Code § 4610(g)(1), 8 Cal. Code Reg. § 9792.9.1. [See generally Hanna, Cal. Law of Emp. 
Inj. and Workers' Comp. 2d §§ 5.02,  22.05[6]; Rassp & Herlick, California Workers' Compensation Law, Ch. 4, § 4.10; 
Sullivan On Comp, 7.35 Utilization Review – Time Limits.]   
 
Bissett-Garcia v. Peace and Joy Center, Virginia Surety Company, 2016 Cal. Wrk. Comp. P.D. 
LEXIS 174 (Board Panel Decision); Bissett-Garcia v. Peace and Joy Center, Virginia Surety 
Company, 2016 Cal. Wrk. Comp. P.D. LEXIS 282 (Board Panel Decision); 
 
 On September 11, 2015, applicant wrote to defense counsel attaching a PR-2 report from primary treating 
physician. On the bottom of page 2 of the attached report the PTP wrote, "The patient requires home assistance with 
[activities of daily living]; 8 hours a day, 7 days a week for cooking, cleaning, self grooming and transportation." On the 
transmittal letter, applicant's counsel wrote, "Please see the attached PR-2, treating doctor's report from Dr. Vincent J. 
Valdez 9/08/15. Requesting authorization from home assistance 8 hours a day, 7 days a week. We are asking that this be 
authorized upon receipt of this letter." 
 Despite the fact that this "request for authorization" did not comply with Administrative Rule 9792.9.1(a) or 
Administrative Rule 9792.9.1(c)(2)(B) (Cal. Code Regs., tit. 8, § 9792.9.1, subds. (a) & (c)(2)(B)), defense counsel 
forwarded the request for treatment to the utilization review process established by defendant pursuant to Labor Code 
section 4610. On September 17, 2015, defendant's utilization review provider denied the requested treatment.  The WCJ 
held the UR decision untimely and therefore that the WCAB had jurisdiction under Dubon to determine the issue of 
medical necessity. 
 On reconsideration the WCAB reversed writing that “according to the utilization review determination, Dr. 
Valdez's request for treatment was received by the utilization review provider on September 14, 2015. Pursuant to Labor 
Code section 4610(g)(1) and Administrative Director Rule 9792.9.1(c)(3) (Cal. Code Regs., tit. 8, § 9792.9.1, subd. 
(c)(3)), defendant had five business days to issue a decision to approve, modify, delay or deny the request. The time runs 
from the date that a request for authorization "was received by the claims administrator or the claims administrator's 
utilization review organization." (Administrative Director Rule 9792.9.1(a)(1); Cal. Code Regs., tit. 8, § 9792.9.1, subd. 
(a)(1).) Thus, defendant's utilization review determination was due September 21, 2015. The September 17, 2015 
utilization review denial was well within the time limits.  Thus Time limit for UR runs from the date the request for 
authorization “was received by the claims administrator or the claims administrator’s utilization review organization” not 
from date defense attorney receives request. 8 Cal. Code Reg. § 9792.9.1(a)(1). [See generally Hanna, Cal. Law of Emp. 
Inj. and Workers' Comp. 2d §§ 5.02, 22.05[6]; Rassp & Herlick, California Workers' Compensation Law, Ch. 4, § 4.10; 
Sullivan On Comp, 7.36, Independent Medical Review – Procedure; Sullivan On Comp, Section 7.34 Utilization Review 
– Request for Authorization.] But see conta, Czech v. Bank of America, 2016 Cal.Wrk.Comp.P.D. LEXIS 257 UR found 
untimely where defense attorney did nothing with request. 
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Favila v. Arcadia Health Care, Cypress Insurance Company, 2016 Cal. Wrk. Comp. P.D. LEXIS 181 
(Board Panel Decision) 
 
 Applicant appealed 
the UR non-certification of the 
PTP’s RFA for artificial disk 
replacement surgery to IMR.  
The IMR upheld the UR 
determination.  Applicant than 
sought review by the Appeals 
Board arguing should order a 
second IMR review because 
the IMR determination was 
based upon a plainly 
erroneous expressed or 
implied finding of fact. 
Applicant asserted that there is 
a dispute over the appropriate 
applicable medical guideline 
for determining whether the 
proposed surgery is 
reasonable, asserting that the 
UR and IMR physicians relied 
upon outdated medical 
information as to the efficacy of the artificial disk replacement surgery.   
 Labor Code section 4610.6(h) limits the grounds for an appeal from an IMR determination, which 
determination is "presumed to be correct and shall be set aside only upon proof by clear and convincing evidence of one 
or more of the following grounds for appeal:" The ground for appeal cited by applicant is set forth in section 
4610.6(h)(5): The determination was the result of a plainly erroneous express or implied finding of fact, provided that the 
mistake of fact is a matter of ordinary knowledge based on the information submitted for review pursuant to Section 
4610.5 and not a matter that is subject to expert opinion. 
 The WCAB held that a UR denial based on outdated medical treatment guidelines, is not a proper basis for IMR 
appeal as "plainly erroneous express or implied finding of fact" as described in Labor Code § 4610.6(h)(5) which 
requires that mistake of fact be matter of ordinary knowledge, not matter subject to expert opinion, and that whether 
proper medical treatment guidelines were used to determine appropriateness of disputed surgical treatment is clearly 
matter of expert opinion and not grounds for IMR appeal.  [See generally Hanna, Cal. Law of Emp. Inj. and Workers' 
Comp. 2d §§ 5.02, 22.05[6]; Rassp & Herlick, California Workers' Compensation Law, Ch. 4, § 4.11; Sullivan On 
Comp, 7.41, Independent Medical Review – Appeal and Implementation of Determinations] 
 
King v. Comppartners, Inc., (2016 4th Appellate District) 243 Cal. App. 4th 685; 196 Cal. Rptr. 3d 
696; 81 Cal. Comp. Cases 10; 2016 Cal. App. Lexis 2. 
 

Applicant sustained injury to back on 2/15/08 and suffered anxiety and depression due to chronic back pain 
resulting in the psychotropic medication Klonopin being prescribed.  In July 2013, a workers' compensation utilization 
review was conducted to determine if the Klonopin was medically necessary. (Lab. Code, § 4610, subd. (a).)  The UR 
physician determined the drug was unnecessary and decertified it, with applicant required to immediately cease taking 
the Klonopin. Typically, a person withdraws from Klonopin gradually by slowly reducing the dosage. Due to the sudden 
cessation of Klonopin, King suffered four seizures, resulting in additional physical injuries.  In September 2013 as 
second authorization request for Klonopin which was submitted to UR and by a second UR physician determined 
Klonopin was medically unnecessary. Neither UR physician examined applicant in person, nor warned applicant of the 
dangers of an abrupt withdrawal from Klonopin. Applicant filed a civil complaint seeking damages for negligence 
arguing that the UR physician owed the applicant a duty of care, which was breached by failure to warn and/or failure to 
recommend weaning. Defendants demurred to the complaint contending the Labor Code set forth a procedure for 
objecting to a utilization review decision, and that procedure preempted the Kings' complaint.  Alternatively, defendants 
asserted that the UR physicians did not owe applicant a duty of care. Defendants argued there was no doctor-patient 

     “. . . Applicant's contention that the UR and IMR reviewers relied upon outdated medical treatment 
guidelines and not the most recent studies that applicant claims validate the requested surgery, ignores 
the mandate that a mistake of fact be of a "matter of ordinary knowledge . . . and not a matter that is 
subject to expert opinion." The question of whether the proper medical treatment guidelines were used 
to determine the appropriateness of the disputed surgical treatment is clearly a matter subject to expert 
opinion and is not a matter of ordinary knowledge. Furthermore, Labor Code section 4610.6(i) 
expressly precludes the WCJ, the Appeals Board or any higher court from making "a determination of 
medical necessity contrary to the determination" of the IMR organization. . .” 
 
Favila v. Arcadia Health Care, Cypress Insurance Company, 2016 Cal. Wrk. Comp. P.D. LEXIS  at 
pg. 183 (Board Panel Decision) 
 
     But see, contra,  McAtee v. Briggs & Pearson Construction, 2016 Cal.Wrk.Comp. P.D. LEXIS 
375(BPD), ordering that new IMR determination pursuant to Labor Code § 4610.6(i) was appropriate 
where WCAB found that UR determination was result of plainly erroneous express or implied finding 
of fact as matter of ordinary knowledge based on information submitted for review where IMR 
reviewer erroneously applied Medical Treatment Utilization Schedule (MTUS) guideline. 
 
     See also, Gonzalez-Ornelas,  v. County of Riverside, 2016 Cal. Wrk. Comp. P.D. LEXIS 151(BPD) 
where Applicant's IMR appeal pursuant to Labor Code § 4610.6(h)(1) and (5) granted, as IMR 
determination denying authorization based lack of documentation of diagnosis and failure of 
conservative treatment, where documentation on both existed and were provided to reviewer -- IMR 
determination was “plainly and directly contradicted” without need for “expert opinion” within 
“realm of ordinary knowledge”. [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d 
§§ 5.02, 22.05[6]; Rassp & Herlick, California Workers' Compensation Law, Ch. 4, § 4.11; Sullivan 
On Comp, 7.41, Independent Medical Review – Appeal and Implementation of Determinations] 
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relationship because they never personally examined Kirk and did not treat him. Defendants reasoned that because there 
was no relationship, there was no duty of care.  The trial judge granted defendant’s demur without leave to amend.  
 The Court of Appeal reversed holding that the UR physician has physician-patient relationship with person 
whose medical records are being reviewed and, thus, owed applicant a duty of care, that determination of scope of duty 
owed depends on facts of case, and that, to the extent plaintiffs are faulting utilization review physician for not 
communicating warning to applicant, their claims are not preempted by exclusivity rule of workers’ compensation. 
Demur sustained with leave to amend.  [See generally Hanna, Cal. Law of Emp. Inj. and Workers’ Comp. 2d §§ 
5.02[2][c], [d], 22.05[6][b][iii], [iv]; Rassp & Herlick, California Workers’ Compensation Law, Ch. 4, § 4.10[6][b], 
[7][b].] 
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	I. General Discussion.
	Resolving issues involving MEDICAL LEGAL PROCEDURES starts with three questions: (1) What is the Date Of Injury; (2) Is Applicant Unrepresented or Represented; and (3) What is the Issue Being Contested, (AOE/COE, PD, TD/ Entitlement to Job Displacemen...
	This presentation is limited to DOI post 1/1/05.  However, with regards to pre-1/1/05 DOI, the procedures will depend on the DOI to determine the applicable statutory procedures.
	Admissible medical opinions are limited to those of the Treater and PQME/AME pursuant to the procedures contained in Labor Codes 4060, 4061, 4062, 4062.1, 4062.2, 4610, AD Rule 32(b) and other applicable AD Rules.  Issues involving medical treatment a...
	A. Admissible Evidence
	     See also, Luisa Lopez v. County of San Joaquin, PSI, administered by Tristar Risk Management, 2017 Cal. Wrk. Comp. P.D. LEXIS 197, held that applicant entitled to QME/AME re-examination on petition to reopen pursuant Labor Code § 4062.3(k), as the report after re-examination is admissible on existence, prior to end of five-year period, of new and further disability. [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 22.06[1][e], 32.06[1][f]; Rassp & Herlick, California Workers' Compensation Law, Ch. 15, § 15.03[4][f]. Sullivan on Comp, Section 14.52, Subsequent Evaluation and Additional Qualified Medical Evaluator Panels in Different Specialties] 
	     See also, Dorantes v, Dirito Brouthers and Insurance Co. of the West, 2017 Cal. Wrk. Comp. P.D. LEXIS 237 (BPD), holding that although 8 Cal. Code Reg. §38(i) creates guidelines for the timeline for supplemental QME report, the 60 day requirement when read with Labor Code §4062.5 does not mandate replacement QME Panel absent good cause such as that the delay would result in prejudice to the parties, and the issue of whether the QME report was substantial evidence was not grounds for replacement under 8 Cal. Code Reg. §31.5. See also, Garcia v. Child Development, Inc. 2017 Cal.Wrk.Comp.P.D. Lexis 112, Alvarado v. CR&R Inc, 2016 Cal.Wrk.Comp.P.D. LEXIS 112, Corrando v. Aquafine Corp. 2016 Cal.Wrk.Comp.P.D. LEXIS 318  [See generally Hanna, Cal. Law of Emp. Inj. and Workers' Comp. 2d §§ 22.11[4], [6], 22.13; Rassp & Herlick, California Workers' Compensation Law, Ch. 16, § 16.54[6], [14].]
	Is Applicant Unrepresented or Represented?
	The use of an AME is limited to those matters where the applicant IS REPRESENTED, regardless of the issue. (See LC 4060(c)&(d), 4061(c)&(d), 4062(a), 4062.1(a). See also 4062.2)
	Where the applicant is UNREPRESENTED, a LC 139.2 request is made for a PANEL QME.
	A. In Pro Per Applicant – The Panel QME Process (LC 4062.1)
	Where the APPLICANT IS UNREPRESENTED, a PQME must be utilized. (LC 4062.1(a)) The employee shall NOT be entitled to an additional evaluation should the applicant later become represented. (LC 4062.1(e))   A three member panel shall be provided by the ...
	Errors by Employee: LC 4062.1 (b) & (c)
	(1) Failure to submit PQME request within 10 days of employer providing form and request that employee submit – Employer may then submit and DESIGNATE SPECIALTY.
	(2) Within 10 days of issuance of the PQME, the employee shall select, schedule the appointment, and inform the employer of the selection and appointment.   Failure to do so will allow employer to select the physician from the panel.  The employer is ...
	B. Represented Applicant (LC 4062.2)
	Where the applicant is REPRESENTED, the procedures pursuant to LC 4062.2 are to be utilized.  They require that where any issue arises under Labor Codes 4060 (AOE/COE), 4061 (PD) or 4062 (Catch All Provision) the parties may agree to an AME at any tim...
	(1) The party “submitting the request shall designate the specialty of the medical evaluator”. (4062.2(b)) But shall also disclose the specialty of the treater, and opposition’s specialty preference if know.  The party submitting the request shall a...
	(2) Within 10 days of “assignment of the panel”, the parties shall confer and attempt to agree upon an Agreed PQME.  Where the parties fail to agree by the 10th day, each party shall have 3 days within which to strike one doctor from the panel.  The...
	(3) The represented employee shall have 10 days to arrange the PQME examination, and upon failure to do so the employer shall make the appointment.
	(4) The employee who later ceases to be represented is not entitled further PQME (4062.2(e)).
	III. What Is the Issue?
	A. AOE/COE -- LC 4060
	LC 4060 shall ONLY apply where ALL PARTS OF BODY with regard to any injuries are DISPUTED/CONTESTED. Where applicant is REPRESENTED THEN LC 4062.2 procedures.  If UNREPRESENTED, then LC 4062.1
	B. Permanent Disability – LC 4061
	Together with the last payment of TD, employer shall provide notice of NO PD, PD or too early to determine as employee is not yet P&S.  This notice must INCLUDE THE PROCEDURES SHOULD THE EMPLOYEE DISAGREE with the employer’s decision.  Where the emplo...
	Where the parties fail to agree on PD, either party may request PQME.  Where applicant is represented LC 4062.2 procedures apply, if unrepresented LC 4062.2 procedures apply.
	C. Issues NOT Including AOE/COE, PD or Medical Treatment/4610 – LC 4062
	LC 4062 is the “CATCH ALL” PROVISION, generally applying to TD/P&S determinations.
	Anytime either party objects to a medical determination made by the treating physician not involving AOE/COE (4060), PD (4061) OR MEDICAL TEATMENT/UR(4610), the objecting party has 20 days if employee is represented, 30 days if employee is unrepresent...
	If the employee objects to a decision made pursuant to Section 4610 to modify, delay, or deny a request for authorization of a medical treatment recommendation made by a treating physician, the objection shall be resolved only in accordance with the ...
	If the employee objects to the diagnosis or recommendation for medical treatment by a physician within the employer’s medical provider network established pursuant to Section 4616, the objection shall be resolved only in accordance with the independen...
	D. Utilization  Review/Independent Medical  Review – LC 4610, et seq.
	See UR/IMR Procedures Outline.
	V. AD RULES 30 – 38
	Rule 30
	(1) Rule 30(a) & (b)
	The PQME request in the unrepresented cases made pursuant to LC 4062.1 shall be made pursuant to Form 105 with the claim examiner/employer providing the form along with Attachment “How to Request a PQME if you do Not have an Attorney” to the unrepres...
	The PQME request in the represented cases made pursuant to LC 4062.2 shall be made pursuant to Form 106 with the requesting party (1) Identifying the dispute, (2) Attaching a copy the proposed AME attempt between the parties, (3) Designate the specia...
	Rule  31(c)
	Any physician who has provided treatment for the disputed injury pursuant to 9785 is PROHIBITED from acting as the PQME.
	Rule 31.1 – Represented Cases
	Where multiple requests for PQME’s pursuant to LC 4062.2 (Represented Applicant) are received by the Medical Director ON THE SAME DAY and the requests DESIGNATE DIFFERENT SPECIALTIES, the Medical Director shall:
	(1) Where requested, select the specialty consistent with that of the treater, UNLESS the Medical Director is PERSUADED by supporting documentation provided by the requestor.
	(2)  Where no party selects the specialty of the treater, then the Medical Director shall select the a specialty APPROPRIATE for the disputed medical issue.
	(3)  Further, upon request by the Medical Director, the party requesting the panel shall provide medical records to assist the Medical Director in determining the appropriate specialty.
	(4) Supporting documentation appears to be required where the requesting party seeks a specialty different than that of the treater. (31.1(3))
	Rule 31.3 - Scheduling Appointment
	The UNREPRESENTED APPLICANT shall have 10 DAYS of receipt of the PQME to SELECT AND SCHEDULE the PQME examination.  The employer representative is PROHIBITED from DISCUSSING THE SELECTION of the PQME with the unrepresented applicant.  Where the REPRE...
	Rule 31.5 – QME Replacement Requests
	Replacement Doctor to the PQME or a entirely NEW Panel shall be randomly selected by the Medical Director where (1) specialty of the panel or an individual doctor on the panel does not practice in the requested specialty; (2) the selected PQME cannot...
	Rule 31.7 – Additional QME Panel in Different Specialty
	“Upon a showing of good cause that a different specialty” PQME is appropriate, the Medical Director shall issue additional panel.  “Good Cause” exists (1) by order of the WCJ (see also AD Rule 32.6); (2) QME notifies the parties and the Medical Direc...
	Rule 33 – Unavailability of QME
	QME appointment must be scheduled within 60 days of the request by the party with the legal right to schedule the appointment, or 90 days if the requesting party agrees to waive the right to a replacement panel. (Rule 33(e)).
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	     See also,  Ramirez v. Workers' Comp. Appeals Bd., 10 Cal. App. 5th 205, 215 Cal.Rptr.3d 723, 82 Cal.Comp.Cases 327, 2017 Cal.App. LEXIS 282, holding that the WCAB has no jurisdiction over whether utilization review and independent medical review had used correct standard, where IMR reviewer arguable corrected but upheld UR basis for denial of further RFA for additional acupuncture treatments holding that whether utilization reviewer correctly followed medical treatment utilization schedule is question directly related to medical necessity and, therefore, is reviewable only by independent medical review; Court of Appeal also held that independent medical review does not violate state separation of powers or due process and does not violate federal procedural due process citing and following Stevens v. WCAB (2015) 241 Cal.App.4th 1074 [194 Cal.Rptr. 3d 469; [See generally Hanna, Cal. Law of Emp. Inj. and Workers’ Comp. 2d § 5.02[1], [2][a]-[d]; Rassp & Herlick, California Workers’ Compensation Law, Ch. 4, §§ 4.10, 4.11.]
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